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Summary
With globalization, there has been notable growth in the mobility of students, academics,
programs and educational institutions across borders. The World Trade Organization’s
General Agreement for Trade in Services (GATS) provides a framework for facilitating
cross border supply of services, including education services. As knowledge is the key to
growth for any economy, access to and mobility of knowledge through transnational
higher education is important. This thesis examines liberalization of higher education
services under GATS and Free Trade Agreements (FTAs) and presents some arguments in
favour of trade liberalization.
Chapter 1 presents an overview of the thesis and discusses the meaning and importance of
higher education and of international trade in services generally. It explains the four
modes of supply under the GATS framework viz., cross-border supply, consumption
abroad, commercial presence and presence of natural persons, and argues that higher
education should not be considered as a commodity but as a service that should be offered
by more service providers to match growing demand in the best interest of students.
In  Chapter  2,  the  three  main  principles  of  GATS viz.,  market  access,  national  treatment
and most-favoured nation are explained. Market access provides for entry and provision
of services by foreign service providers. National treatment requires WTO members to
treat services or service suppliers of other members no less favourable than its own like
services and service suppliers. Most-favoured nation treatment requires each Member
state to offer benefits to the services and service providers of different countries equally,
without discrimination. In its GATS Schedule, each WTO member country may make
varying levels of commitment to market access and national treatment, and also limit its
most favoured nation obligations.
Chapter 3 discusses the liberalization commitments made by 34 WTO member countries
towards higher education services under GATS. This throws light upon varying degrees
and different models of commitments, and could be beneficially studied by WTO
members that have yet to liberalise this sector.
In  Chapter  4,  two alternative  models  to  GATS liberalization  are  analysed:  FTAs with  a
positive listing approach and FTAs with a negative listing approach. In relation to
negative listing, the North American Free Trade Agreement, the US-Singapore Free Trade
Agreement and the Singapore-Australia Free Trade Agreement are studied. In relation to
positive listing, the India Singapore Comprehensive Economic Cooperation Agreement is
discussed. The chapter makes a comparative analysis between the two approaches, and
recommends that Singapore liberalises higher education using a strategy of FTAs.
In Chapter 5, a case is made in support of steering educational policies to advance
increased production and dissemination of knowledge by adopting liberalization. Data and
analysis is presented relating to transnational supply of higher education services through
the four modes, and the impact of liberalizing each of these modes under GATS is
examined. The chapter also suggests methodology and ideas that could be used in the
xiii
drafting of commitments and presents a case for liberalizing India’s higher education
sector in view of the advantages that would accrue to its human resource development.
11 Chapter - Introduction
In the present knowledge era the role and function of higher education occupies a
significant part in shaping the social, economic and political future of every nation.1 At a
time where more international economic cooperation is taking place in many industrial
and services sectors among World Trade Organization (WTO) members and regional
economic groups, the service of education or education services in general and higher
education in particular is witnessing a great deal of transformation and reform.2 “Higher
Education” (HE) in today’s world has come to be known as the formal post-secondary
education that leads to a degree or a diploma. It includes education provided by
institutions and universities that are formally recognized by the relevant governing bodies
or governmental authorities. It is a service provided by public, private or joint public-
private institutions. Like any other service that has come to be subjected to international
influence and globalization even the higher education sector is increasingly facing the
effects of internationalisation.
Though international education and internationalisation of education with movement of
students, academics and offer of courses/training has been a known feature of many
1 Santosh Kumar Madugula, “Cross Border Mobility for Transnational Education: Would Students and
Academics Benefit from Educational Services Liberalization in Europe under WTO-GATS mechanism”, in
Tor  Halvorsen  and Atle  Nyhagen,  edrs., The Bologna Process and the Shaping of the Future Knowledge
Societies. Proceedings from the Third Conference on Knowledge and Politics, The University of Bergen
May 18 – 20, 2005 (Bergen, Norway: University of Bergen, 2005) at 316.
2 As on 11 December 2005 the World Trade Organization (WTO) has 149 countries as its ‘Members’. The
list of Members along with their dates of membership is available at the WTO sites’ web link:
<http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm>.
2countries since a long time ago, no international law in this regard was in place until
recently.3
International trade in services has a long history similar to goods. Though it is true that it
has started having an impact only recently, the fact is, it is drawing more attention and
focus due to the opportunities that it generates for economic growth and development.
The services sector comprise an increasing component of the GDP worldwide
contributing to the tune of 64% compared to 57% in the year 1990.4 World Bank reports
indicate that the developing countries alone could benefit with an additional income of up
to $6 trillion due to liberalization of trade in services.
The WTO, which was established on January 1, 1995, has two main instruments that
govern international trade in goods and services. These are the General Agreement on
Tariffs and Trade (GATT) 1994 which encompasses rules that govern and further trading
in goods5 by reducing and eliminating trade barriers, and the General Agreement on Trade
in Services (GATS) which covers the services sector.
3 Every country has legislation, policies and administrative guidelines that are relevant to education and
different countries have different levels or types of laws and regulations. However, with respect to
commercial or economic aspects of cross-border education involving foreign education providers was
neither covered by any national or international law nor affected earlier by a multilateral regulatory
agreement.
4 World Bank, World Development Indicators 2001 (Washington, DC: World Bank, 2001).
5 There are twelve more multilateral agreements relating to trade in goods, relating to agriculture, textiles
and clothing, technical barriers to trade, subsidies and countervailing measures, investment measures,
antidumping, customs valuation, pre-shipment inspection, rules of origin, safeguards, import licensing
procedures, and sanitary and phytosanitary measures.
3With an objective to establish a multilateral framework of principles and rules for
governing trade in services, the GATS mechanism stipulates and ensures transparency and
progressive liberalization for developing such trade.6 The GATS has the following three
elements: i) ‘main text’ containing the general obligations and disciplines; ii) ‘annexes’
covering the rules for specific sectors; and iii) individual countries’ ‘specific
commitments’ to provide access to their markets. 7
Article 1 of Part I of GATS provides for four different modes of supply of services,8
namely: 1) cross-border, 2) consumption abroad, 3) commercial presence, and 4) presence
of natural persons. As defined in Article 1, cross-border supply would involve supply of a
service  from  the  territory  of  one  Member  into  the  territory  of  any  other  Member,
consumption abroad covers supply of services in the territory of one member to the
service consumer of any other member, commercial presence refers to supply of service
by a service supplier of one Member through commercial presence in the territory of any
other Member and the presence of natural persons means supply of service by a service
supplier of one Member through presence of natural persons of a member in the territory
of any other member. The services sectors where the trade takes place are categorized into
twelve different kinds: business, communication, construction and related engineering,
6 Hercules Booysen, Principles of International Trade Law as a Monistic System (Pretoria, South Africa:
Interlegal, 2003), at 429. (Hereafter referred to as Principles of Trade Law).
7 World Trade Organization, Understanding the WTO, (Geneva: Word Trade Organization, May 2004).
(Hereafter referred to as Understanding the WTO).
8 There are certain principal factors or types of barriers that affect trade because of the measures or
regulations imposed by the WTO member states. See e.g. Kuilwijk, World Trade Manual, at 55,101.
(Hereafter referred to as World Trade Manual). Dr. Kees refers to the following barriers: restrictions on the
cross border delivery of services; restrictions or specific requirements relating to establishment of foreign
firms that supply services; restrictions on ‘inputs’, such as local content rules; restrictions or specific
requirements like prohibition on supplying to certain consumers; and comparatively less favourable
treatment to foreign service suppliers vis-à-vis domestic service suppliers.
4distribution, educational, environmental, financial, health related and social, tourism and
travel related, recreational, cultural and sporting, transport and lastly ‘other’ services,
which do not fall under any of these.
However, during negotiations to expand trade in services, the WTO and its member states
have been experiencing complex situations and difficulties due to the importance and
stress on transparency and progressive liberalization which has brought about resistance
or opposition to further liberalization of services, particularly certain sectors of services.
Health services, transportation services, telecommunications services, professional legal
services and the education services are significant examples.
A large majority of public universities (many from Europe) have lobbied strongly against
inclusion of education services under GATS. In September, 2001 the Presidents of
European University Association (EUA), the Association of Universities and Colleges in
Canada (AUCC), the American Council on Education (ACE), and the Council for Higher
Education Accreditation (CHEA), signed Joint Declaration on Higher Education and
General Agreement on Trade in Services that strongly expresses opposition to the
inclusion of higher education services (HES) in the GATS negotiations. 9 Some of the
main points from this declaration are as follows: i) GATS Article I:3 is recognized as
being ambiguous and open to interpretation (Article I:3 of the agreement exempts services
9 Raymond Saner and Sylvie Fasel, “Negotiating Trade in Educational Services within the WTO/GATS
context”, online: Harvard University, <http://www.cid.harvard.edu/cidtrade/Papers/Saner-Fasel.pdf>.
(Hereafter referred to as WTO/GATS Harvard article). Many academic as well as some student-led
associations have taken up formal stance of opposition. See also, Joint Declaration on Higher Education
and General Agreement on Trade in Services, online: AUCC,
<http://www.aucc.ca/_pdf/english/statements/2001/gats_10_25_e.pdf.>.
5supplied in the exercise of government authority where these services are defined as being
supplied neither on a commercial basis nor in competition with one or more service
suppliers); ii) HE exists to serve the public interests and is not a “commodity”; iii)
authority to regulate HE must remain in the hands of competent bodies as designated by
any given country; iv) very little is known about the consequences of including trade in
education services in the GATS such as on the quality, access, and equity of HE, on
domestic authority to regulate HE systems, and on public subsidies for higher education;
and v) their member institutions are committed to reduce obstacles to international trade
in HE by using conventions and agreements outside the trade policy regime.
The above points are sequentially addressed below:
i)  The  HES sector  has  both  the  elements  viz.,  private  providers  as  well  as  provision  on
commercial basis and is therefore unprotected by this clause and open to liberalization
under GATS; ii) HE is definitely not a commodity but it essentially needs to be regarded
as a service that could be offered by foreign providers in the best interests of ‘students’
who have become ‘consumers’ of higher knowledge and HES. Various research findings
have found that talented and intelligent students outnumber the places actually available
in public universities for higher education. Students rather pay for more opportunities than
remain less educated or qualified in spite of their capabilities for higher learning. This
calls for capacity building in tertiary education sector by allowing private providers,
which could be both local and from overseas.10 Also, students of today’s age not only
10 Capacity building in higher education will benefit human capital formation. “Human capital needs to be
more broadly understood as the knowledge, skills, competencies and attitudes embodied in individuals that
facilitate the creation of personal, social and economic well-being.” See, UNESCO-UIS/OECD, Financing
Education – Investments and Returns: Analysis of the World Education Indicators 2002 Edition (Paris:
6‘demand’ better quality service like a consumer in any service sector but also have
‘opportunities’ that are available both locally and internationally.11 On the other hand
universities hike fees for their HES, as this is inevitable to attain adequate resources for
financing good staff and rendering good educational services. This is also because of
shrinking budgets and public funding from the government as well as autonomy of
universities. The opportunity and scope for both knowledge production and knowledge
dissemination grow by liberalizing the HE sector and allowing the entry and provision of
services by overseas universities and institutions (This is comprehensively discussed in
Chapter 5); iii) and iv) By making commitments to GATS, WTO members do not lose
their  governing  role  over  the  HE  sector.12 For  the  purpose  of  quality,  accreditation  and
like issues, they could continue to govern the foreign providers in the same manner in
which they govern the domestic private providers. They could enact new GATS-
consistent regulations or amend existing rules to govern foreign providers as private
providers, in the best interest of educational objectives and student community. They
could carve out liberalization commitments for market access and national treatment to
foreign providers in such manner that they do not commit to subsidies, etc. or otherwise
UNESCO – UNESCO Institute for Statistics /OECD, 2003), at 7. Here, it is also observed that, “investment
in human capital and, by implication, education has become a significant strategy to promote economic
prosperity, fuller employment and social cohesion in countries that are participating in the OECD/UNESCO
World Education Indicators (WEI) programme.”
11 Ibid. “ICT, globalization of economic activity and the trend towards greater personal autonomy and
responsibility have changed the demands of individuals and nations.” Apart from the online resources to
find global or overseas opportunities for higher education there are many books or guides that give
information for studies, programs, institutions, scholarships etc. The UNESCO publication ‘Study Abroad’
has  such information  on  147 countries.  See  e.g.  UNESCO, Study Abroad 2004 – 2005 (Paris: UNESCO,
2003). As studying abroad would involve high costs, in view students’ demands and increased investment in
human capital formation, allowing overseas providers to offer services locally could be justified.
12 In 2003 UNESCO’s Assistant Director-General for Education Mr. John Daniel said, “Trade in higher
education is not going to wash away hundreds of years of academic tradition but academics should
understand its implications. See, UNESCO, “Final Report: Follow-up to the World Conference on Higher
Education”, Meeting of the Higher Education Partners, held at Paris, 23-25 June 2003 (Paris: UNESCO,
2004). John Daniel mentioned that dialogue is the key to fair trade.
7impose various limitations, for instance tie-up with local HE institutions; and v) The
nature of trade barriers and need for reducing obstacles to trade in HE are such that
commitments from any number of organizations and associations to leverage upon
conventions and agreements outside trade policy will not suffice.
A significant point that policy-making machinery needs to keep in view is that
liberalization of higher education services should not be considered as an alternative to
states’ responsibility but as a supplementary measure to increase investments to expand
the sector.13  Existing institutions need funding and grants. It is very important to ensure
that reasonable level and extent of support to domestic HE institutions is extended to
enable them to offer good number of higher education seats available at low or subsidized
costs or otherwise with scholarships and undertake research projects and other
developments.14 Formulating strategies to curb negative outcome of liberalization, i.e.
increased and increasing inequalities is also very crucial.15
13 Expansion of higher education sector has become an important socio-economic issue because of the
opportunities and impact it would have on individual development of citizens and macro level manpower
development. The policy of liberalization in higher education sector with the rationale of expansion and
quantitative increase in higher education services is a social change argument. There is an increasing
reliance on law as a route for social change. See, Sharyn L. Roach Anleu, Law and Social Change (New
Delhi: SAGE Publications, 2000). Here, Anleu discusses and analyzes many theories regarding law and
social change and sociology and law. Weber’s discussion of law was intimately linked to the pervasiveness
of rationality in economic and social life. He identified ‘purposively rational action’ as being one of the four
main kinds of social action as being oriented to a practical purpose and is determined by rational choice.
14 According to Seville and Tooley it is the government intervention of subsidising the expansion of young
people going through higher education, which results in more young people getting it. See, Adrian Seville
and James Tooley, The Debate on Higher Education: Challenging the Assumptions Studies in Education
No.5. (London: The Institute of Economic Affairs Education and Training Unit, 1997). See also, Ronald G.
Ehrenberg, “CT Storm and the Privatization of Public Higher Education”, Change The Magazine of Higher
Learning January/February 2006. Ehrenberg rightly observes that the weakening of public higher education
system in terms of quality or accessibility dimension (to students from all socioeconomic backgrounds)
would have serious consequences for nation’s future.
15 Hill observes that liberalization of education is playing significant part in widening inequalities within
countries, intensifying differences in access and attainment between different groups like races, social
classes, rural-urban areas and genders. See, Dave Hill, “Education Services Liberalization”, in Ellen
Rosskam ed, Winners or Losers? Liberalizing Public Services (Geneva: International Labour Organization,
8The current research thesis addresses globalization and liberalization of HES under world
trade law by: i) examining and analysing the framework and commitments both under
WTO-GATS and free trade agreements for this service sector; and ii) inspecting
liberalization scenarios and presenting some arguments in favour of liberalization of HES
for international trade in, and cross-border supply of, these services.
This  five-chapter  thesis  is  organized  as  follows.  The  current  chapter  1  serves  as  an
introduction to the thesis. In chapter 2 the explanation of the framework and methodology
for  commitments  to  liberalize  under  the  GATS  is  undertaken.  Chapter  3  presents  the
commitments made by the WTO member states for the HES and also discusses three
possible models of commitments for liberalizing this sector. Chapter 4 explains and
analyses liberalization under ‘Free Trade Agreements’ (FTAs), based mainly on the
agreements to which Singapore is a party. The fifth and final chapter studies the
phenomenon of globalization and liberalization along with facts, figures and current
scenarios  relating  to  higher  education  and  knowledge.  It  also  attempts  to  present  issues
and arguments that favour liberalizing this sector under the GATS agreement. At the end
it takes India as the subject country to present a case for GATS liberalization.
2005) at 26. Different kinds of strategies could be adopted to curb different forms of inequalities. For
instance, see chapter 5 for a recommendation for human resource development in rural or underdeveloped
region. Reports and statistics from many countries indicate economic prosperity and social advancement of
students from lower and middle-income groups due to their higher education. With education loans and
many schemes that enable students to access higher education increased opportunities from overseas
education providers will further contribute to curbing inequalities. Globalization and technological
advancements in higher education are growing access of higher education to girls/women. Practice of global
standards in higher education institutions strongly forbid racial discrimination and encourage diversity in
classroom.
9Chapter 2 will present the workings of the GATS agreement. The three important
principles (viz., market access, national treatment and most-favoured nation) upon which
the agreement is based are explained. Market access in international trade in services
would mean one-country allowing service providers of other countries to enter or
otherwise operate and offer their services in its country. For the services sectors to which
WTO members schedule liberalization commitments, subject to any conditions indicated
therein, each government must treat services or service suppliers of other members no less
favourable than its own like services and service suppliers. This is the national treatment
provision. The most-favoured nation principle requires each Member state to offer market
access and other benefits to the services and service providers of different countries
equally, without discrimination.
Chapter 3 has a detailed description of HES commitments made by 34 countries. It
examines and comments upon their market access and national treatment commitments
for all four modes of supply viz., cross-border trade, consumption abroad, commercial
presence and presence of natural persons. Certain groups of countries are found to have
carved out similar commitments. Such countries have been grouped together and three
primary models of liberalization were arrived and named as Models A, B and C. Model A
is the most liberal form of commitments, whereas Model B relates to fairly liberal
commitments and Model C has moderately liberal commitments. The other countries that
scheduled unique commitments, which do not fall under any of the three set Models, are
commented upon as being ‘unique commitments’. Such exercise in Chapter 3 provides
not only an understanding of the variations in commitments for this sector but also aids in
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envisaging what might be suitable models or forms of commitments for WTO members
that have not yet tabled their commitments to liberalize this sector.
FTAs allow deeper forms of liberalization than that attainable through multilateral trade
agreements. Countries that are not prepared to schedule GATS commitments to liberalize
the HES sector for all WTO members may adopt the strategy of liberalizing through free
trade agreements. Chapter 4 examines and analyses the two alternative liberalization
models to GATS liberalization viz., FTAs with positive listing approach and FTAs with
negative listing approach. Using selected FTAs as examples, it compares the extent of
liberalization  amongst  the  selected  FTAs  as  well  as  with  GATS.  It  first  explains  the
provisions and methodology to be undertaken by WTO members for entering FTAs
without contravening the GATS agreement. In FTAs with negative listing approach the
country agrees to implement the principles of liberalization unless particular sector or sub-
sector or trade activity is specifically reserved. And for FTAs with positive listing
approach like GATS the parties specifically list commitments and limitations for
liberalization of various sectors or sub-sectors. Three negative listing agreements viz.,
North American Free Trade Agreement (NAFTA), United States Free Trade Agreement
(USSFTA) and Singapore Australia Free Trade Agreement (SAFTA) are examined.
Following this, Comprehensive Economic Cooperation Agreement CECA agreement - an
FTA with positive list approach, is discussed.16 It will be seen that although there exists a
popular presumption that “negative listing” approach could lead to more liberal trade
liberalization, in contrast to “positive listing”, the findings indicate this is not necessarily
the case. What really make the difference are the actual commitments, limitations and
16 CECA – the Comprehensive Economic Cooperation Agreement is an FTA between Singapore and India.
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reservations. Chapter 4 also recommends that Singapore should stick to the strategy of
higher education services liberalization through FTAs.
The fifth and final chapter studies various critical issues underlying the core idea of
globalization and liberalization of higher education services. It asserts that healthy global
mobility and exchange of knowledge is critical and to this end, liberalization of HE sector
under GATS is advised. The concepts of knowledge production that entails research and
development and knowledge dissemination involving teaching or imparting of knowledge
are also presented as a significant motivation for liberalization. Some facts and figures
relating to the current supply of transnational HES are presented and the impact of formal
liberalization under the GATS is explained. This chapter will also discuss the manner in
which commitments could be drafted by countries intending to liberalize under GATS,
which includes examining issues like foreign investment cap or management control,
studying the commitments schedules of other member countries that have carved out their
commitments,  etc.  The  final  part  of  this  last  chapter  studies  the  case  of  India’s  higher
education. It provides findings on the export and import implications of GATS
liberalization and the advantage that would accrue to human resource development
through such liberalization of this sector.
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2 Chapter - Regulation of Trade in International Services under General
Agreement of Trade in Services: An Introduction to the Concepts of Market
Access, National Treatment and Most Favoured Nation
2.1  Introduction
At the core of the WTO agreements on trade and services are three main principles.
Services are different from goods and traded differently. However, like GATT, GATS
aims to achieve progressive liberalization of world trade by applying the three principles
viz., Market Access (MA), Most-Favoured Nation (MFN) and National Treatment (NT).
Unlike GATT, GATS allows more leeway in including or excluding any type or sector of
services. Services supplied in the exercise of governmental authority, i.e., services that are
supplied neither on a commercial basis nor in competition with other service suppliers, are
not covered under GATS. Apart from measures falling within the MA and NT provisions
of GATS, barriers to international trade could also be from other factors like licensing and
qualification requirements, technical standards to achieve public policy objectives, etc.
The present chapter attempts to elucidate how international trade in services is regulated
by explaining the meaning and application of three concepts, viz., MA, NT and MFN
under GATS. Some examples are directed towards the ‘educational services’ sector,
particularly the HE sub-sector.  As mentioned in Chapter I there are four modes of supply
for trade in twelve service sectors that are covered by GATS.  Both MA and NT are
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specific obligations and each member can choose to commit to certain modes of supply,
and in certain selected sectors.
GATS Schedule: In  Chapter  1  it  was  mentioned  that  the  third  element  of  GATS  is
individual countries’ specific commitments to provide access to their markets. These
commitments of WTO members are given in a Schedule. Each GATS Schedule lists, by
service sector (and sub-sector) and mode of supply, the specific market access and
national treatment commitment of a country. In other words, the Schedule comprises the
stand taken or actual agreement of each Member in allowing market access and national
treatment as well as limitations or conditions in this regard. This is also a reason why the
term ‘country schedule’, ‘national schedule’ or ‘Members’ schedule’ is used to refer to a
country’s  commitments  under  GATS.  Commitments  by  each  Member  country  could  be
categorized into two kinds: a) horizontal commitments and b) sector-specific
commitments.
While  the  first  part  of  the  Schedule  lists  out  horizontal  (i.e.  ‘across  the  board’)
commitments, the second part lists the commitments undertaken by the Member with
respect to each of the specific sectors and its sub sectors. Each Member (country) can set
out its horizontal commitments and limitations under the first part of the schedule. Such
commitments and limitations would apply to multiple sectors and it is usually a practice to
mention conditions for mode 3 and 4 under this part of the schedule. The purpose of
horizontal limitations is to clearly list the exemptions to MA and NT regarding the modes
of supply in all sectors to which the Member specifically allows market entry or the
operation of a foreign supplier of services. Under the horizontal commitments section a
Member could include limitation as to the kind, nature or extent of foreign investment,
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ownership of real estate property, presence of natural persons, etc. Mode 4 limitations
scheduled by members are mostly based on functional and/or hierarchical criteria
regarding either the kind of persons involved (for instance managerial, executive,
specialists etc.) or the purpose of their movement (for instance establishment of
commercial presence, negotiations for joint ventures or projects etc.).17
Under the GATS Specific Commitments the Members are bound by the principles of MA
and NT only by making an express affirmative commitment in their Schedule, to be so
bound. However, in respect to the ‘General Obligations’ they are bound for all services
unless otherwise excepted in their Schedules.18 MFN is a general obligation. The
schedules do not provide legal cover for measures inconsistent with Article II MFN
requirement and any MFN-inconsistent measures that have not been included in the
relevant list need to be rescinded.19
The limitations, measures or conditions relating to the commitments (i.e.“carveouts”)
made for specific-sectors should also be included in the Members schedule. The Schedule
of commitments of each Member is stated in tabular form with four columns viz., ‘list of
sectors and sub-sectors’, ‘limitations on market access’, ‘limitations on national
treatment’, and ‘additional commitments’ (See Table 1). The limitations in the market
access column must list out the limitations with respect to number of service suppliers, the
17 WTO Secretariat, Guide to the GATS: An Overview of Issues for Further Liberalization of Trade in
Services, (Hague: Kluwer Law International, 2001), at 633. (Hereafter referred to as Guide to GATS).
18 Raj Bhala, International Trade Law: Theory and Practice,  2nd ed., (USA: Lexis Publications, 2000) at
736. (Hereafter referred to as International Trade Law). The General Obligations include: applying MFN
treatment to foreign service suppliers, ensuring transparency, and reducing non-tariff barriers.
19 GATS Training Module: Chapter 2, online: The World Trade Organization
< http://www.wto.org/english/tratop_e/serv_e/cbt_course_e/c2s6p1_e.htm>.
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value  of  service  transactions  or  assets,  the  number  of  service  operations,  the  quality  of
service output in terms of quotas (based on an economic needs test), the number of natural
persons  required  for  operations,  the  types  of  legal  entities  or  joint  ventures,  and  the
percentage of foreign capital shareholding or investment, and such limitations must be
listed for each of the four modes of supply. 20 Though the services are categorized under
12  different  sectors,  the  scope  of  these  sectors  could  either  be  minimized  or  limited  or
even increased to encompass each Member’s own policy preferences. For instance,
though the ‘education services’ is sub-divided21 into 5 sub-sectors: primary education
services, secondary education services, higher education services, adult education, and
other education services, each Member is free to have its own form of commitments for
this sector by defining the coverage.
This second column in the Schedule of commitments, which relates to MA, should
therefore include such terms, limitations and conditions. The standard terms used in the
commitments schedule to indicate the extent or natures of commitment are as follows:
GLOSSARY
(a)“None”, to indicate that the Member imposes no restrictions and is therefore offering
‘full commitment’ (other than the “carveouts” stated in the horizontal limitations in part I
of the schedule); (b) “Unbound”, to indicate that the Member is offering ‘no commitment’
whatsoever. Conditions or measures inconsistent with market access or national treatment
20 GATS, Article XVI.
21 It is based on the United Nations Provisional Classification and referred to with codes viz., Primary
education which covers preschool and other primary is CPC 921, Secondary education which includes
general and higher education secondary is CPC 922, Higher education including post secondary, technical,
vocational, university / tertiary is CPC 923, Adult education covering education for adults outside regular
education system is 924, and Other education services covers all other education services not classified
elsewhere and is CPC 929. For the purpose of scheduling during Uruguay Round under GATS, the Services
Sectoral Classification List document MTN.GNS/W/120 (W/120), was developed.
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could be maintained here; (c) “Unbound*”, to indicate that the Member is stating that
there is ‘no commitment technically feasible’ (the asterisk should refer to a footnote
which states ‘unbound due to lack of technical feasibility), and would be used when
commitment with respect to allowing such service to be offered is not technically feasible
or possible due to the nature of its supply (for instance, a cross border sit-down restaurant
service). 22
The following illustrative table for schedule of specific commitments explains how the
scheme of commitments and limitations would work:
22 European Commission, GATS The General Agreement on Trade in Services: A guide for business,
(Luxembourg: Office for Official Publications of The European Communities, 1995), at 47. (Hereafter
referred to as GATS guide for business)
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Table 1: Illustrative Schedule of Specific Commitments23
Therefore, as the illustration shows, unlike GATT 1994, GATS allows Members
considerable flexibility to permit MA only to the extent of their specific commitments in
their schedules.24 Communication services and Transportation services comprise almost
two-thirds of the exempted measures. 25
23 Source: GATT Secretariat, The results of the Uruguay Round of multilateral trade negotiations – Market
access for goods and services: Overview of the results, (Geneva: GATT Secretariat, 1994). (Hereafter
referred to as Uruguay results).
24 Yong-Shik Lee, Safeguard Measures in World Trade: The Legal Analysis, (The Hague: Kluwer Law
International, 2003), at 60.
25 Aaditya  Mattoo,  “MFN  and  the  GATS”, in Thomas Cottier and Petros C. Mavroidis, eds., Regulatory
Trade Barriers the principle of non-discrimination in world trade law, (Michigan: University of Michigan
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2.2.1 Meaning And Provisions Relating To Market Access
Access to markets is the primary feature of international trade. Market access in
international trade in services would mean a country allowing service provider of other
countries to enter or otherwise operate and offer their services in its country. Each
Member state is required to accord services and service suppliers of other Members
access to their markets by treatment which is no less favourable than that provided for
under the conditions, limitations, terms and restrictions agreed and set out in its schedule.
This provision, laid down in Article XVI (1), refers to the service sector commitments that
are in the nature of ‘bindings’ specifying the minimum or worst permissible treatment of
foreign services or service suppliers.26
Six clauses, (a) to (f) of Article XVI (2) list measures related to MA, which a Member is
not allowed to maintain or adopt unless these are expressly specified in its schedule.
These are:
(a) limitations on the number of service suppliers;
(b) limitations on the total number of service transactions or assets;
(c) limitations on the total number of service operations or the total quantity of service
output;
26 WTO Secretariat, Uruguay results, at 171.
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(d) limitations on the number of persons that may be employed in a particular sector
or a particular supplier;
(e) measures which restrict or require supply of the service through specific types of
legal entity or joint venture; and
(f) limitations  on  the  participation  of  foreign  capital  in  percentage  terms  on  foreign
stake or total investment.
The market access commitment complements MFN and NT principles (which state that if
a Member state allows other Members to access and operate in its market, it should do so
on a non-discriminatory basis).27
2.2.2 Explanation Of Market Access
Market access has been described as the policy instrument adopted by Member states to
use their respective discretionary powers to regulate which foreign services or service
suppliers would be granted access to their domestic markets.28 MA measures vary from
Member to Member due to various reasons. The lack of comprehensive data regarding
cross-border trade in services makes the task of analysing barriers to it, that much more
difficult and incomplete.
27 This is in accordance with the provisions of GATS. See also, Bhala, International Trade Law.
28 Booysen, Principles of International Trade Law, at 445.
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Unlike tariff 29 measures, which are applied in goods trade, in services trade there are no
such tariff measures. Although some sort of tax imposed on the consumption of foreign
services could work like a tariff, the major barriers could be quantitative restrictions
(QRs), prohibitions and discriminatory practices affecting cross-border supplies, foreign
commercial presence and movement of individual persons.30 Non-tariff measures
affecting MA would include, measures such as import price/volume control, stipulation of
standards, domestic support, export subsidies.31
The purpose of the MA provision under Part III of GATS is to progressively eliminate
certain measures like limitations on the number of service providers, total value of service
transactions, total number of service operations or people employed, restrictions on the
nature of legal entity or joint venture and the cap on foreign capital.32
2.2.3 Examples Of Market Access
The principle of MA requires each country to allow highest possible access to its market
through the four modes of supply. The following are some examples:
29 Tariff  is  a  tax  levied  by  a  government  on  imports  or  occasionally  exports.  See The Times English
Dictionary & Thesaurus 2nd ed., (New York: HarperCollins Publishers, 2000), s.v. “tariff”.
30 Sam Laird, “Multilateral market access negotiations in goods and services”, in Chris Milner and Robert
Read eds., Trade Liberalization, Competition and the WTO,  (Cheltenham: Edgar Elgar, 2002) at 40.
31 See WTO’s World Trade Report 2003.
32 Booysen, Principles of International Trade Law, at 445.
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1) Cross border supply (Mode 1): Provision of financial and banking services like
portfolio management & other investor services, electronic transactions, ATMs,
electronic fund transfers, remote banking, etc.
2) Consumption abroad (Mode 2): Provision of service requiring movement of
consumers to the country providing services, like education services and tourism
services where the students or tourists actually need to visit the country where the
education/tourist related services are utilized, experienced or consumed.
3) Commercial presence (Mode 3): Provision of service by having actual physical
presence of business service provider like a US / Canadian Telecom company
investing in infrastructure and providing basic or mobile telephony service within
the territory of another country.
4) Presence or Movement of natural persons33 (Mode 4): Movement of individual
employee to an offshore business service enterprise like an IT professional
transferred to a foreign subsidiary company for a short duration of around one year
to provide professional consultancy services to that company’s clients in that
country.
2.2.3.1 Horizontal Commitments And Market Access
The main points in relation to horizontal commitments were made in section 2.1 wherein
GATS Schedule is explained. With regard to mode 4 commitments it is usual to mention
that the commitments are limited to the extent mentioned in the horizontal commitments
33 Movement of natural persons could be: the only feasible mode of supply, one of several possible modes,
or complement and facilitate trade under other modes. See WTO Secretariat, Guide to GATS, at 619 & 620.
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section. For instance Jamaica, in its specific commitment for ‘educational services’ states
that with respect to mode 4 supply of services the MA limitation is same as indicated in
the horizontal commitments. In this case the policy laid down by Jamaica for mode 4, in
its horizontal limitations, would apply to the foreign individuals who would be involved
in the provision of education services in Jamaica.34
2.2.3.2 Sector Specific Commitments And Market Access
Each country is to make market access and national treatment commitments with respect
to the 11 sectors and in addition to it, ‘other’ services sectors under its national schedule’s
sector-specific commitments (vertical commitments). By way of listing a service sector in
its Schedule, a Member makes a binding commitment to allow foreign suppliers into its
market.35
When a country has no limitations in the MA column, with regard to one or more modes
of supply of service, it means unconditional liberalization in that regard for foreign
services and foreign service suppliers. For instance, for higher education services,
Australia has not subjected market access to any prerequisites or conditions except for
34 Another example in this regard: Liechtenstein’s commitment schedule for educational services states that
what is mentioned in Part I will be applicable as the market access limitation for mode 4. The horizontal
limitation states that it allows entry and temporary stay of natural persons. Furthermore, it states certain
provisions relating to authorization, intra-corporate transfers, etc. When interpreted for the purpose of
educational service providers it would mean permit for entry and movement of teaching and non-teaching
staff for short duration would either require authorization or it should qualify as inter-university or
institutional transfers etc.
35 Bhala, International Trade Law at 739.
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mode 4 involving movement of foreign nationals in offering these services for which it
has committed only to the extent indicated in its horizontal section carveouts.
A  condition  relating  to  nationality  may  be  imposed  by  a  Member  in  allowing  access  to
certain services sectors of its markets. Such a limitation is applied by the European
Community 12 (EC 1236), but the abbreviation ‘F’ indicates that it is for France and not
the whole of EC 12. Authorization from the competent authorities would enable MA for
third country nationals to establish and direct an education institution in France.
Again, note that the word ‘unbound’ with an asterisk following it could be used in the MA
column for one or more modes of supply when the Member state senses that it is not
possible to offer that service in or by such mode(s) of supply due to the lack of technical
feasibility. Japan in its ‘educational services’ commitments has, under the MA column
used the standard term ‘Unbound*’ for modes 1, 2 and 4. As such, foreign education
service providers would not have access to Japan’s education market for the purposes of
offering their services under these three modes of supply. However for mode 3 i.e.
commercial presence, Japan has imposed a condition that the education institution to be
established should be a ‘formal education institution’37 and that it has to be established by
‘school juridical persons’. Similar to the Japan’s MA commitment for mode 3,
36 The following abbreviations are used to indicate the 12 European Community member states: B -
Belgium, D - Germany, DK – Denmark, E – Spain, F – France, GR – Greece,
I – Italy, IRL – Ireland, L – Luxembourg, NL – The Netherlands, P – Portugal, and UK – United Kingdom.
37 In the first column of the Japan’s commitments schedule for the ‘educational services’ sector, it has
mentioned that the formal educational institutions are the elementary schools, lower secondary schools,
upper secondary schools, universities, technical colleges, schools for the blind, schools for the deaf, schools
for the handicapped and kindergartens. When a Member so departs from the UN CPC classification, while
making commitments in the education sector it would be appropriate to define the terms that are used to
indicate different expression of certain segment of education market or kind or nature of educational
institution.
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Liechtenstein stipulates that foreigners may establish a commercial presence only when
organized as juridical persons according to Liechtenstein law.
Member states may liberalize service sectors with conditions as to the nature, kind of
method of offering services in these sectors. Norway, for instance has offered MA for
commercial presence in the education services with some text in that column explaining
how such MA could operate. It stated that primary and secondary education are public
service functions and though authorization may be given to foundations and other legal
entities, it would be only for offering additional parallel or specialized education on a
commercial or non-commercial basis. Norway further adds that financial assistance to
educational institutions or to students is only available for studies at certified
establishments. 38
The  presence  or  movement  of  natural  persons  (i.e.  mode  4)  supply  is  the  only  MA
limitation for some Member states which have liberalized their education services markets
for entry and operation of foreign education providers and its suppliers. Lesotho, Congo
RP, New Zealand, Switzerland, Estonia, Latvia and Slovenia, which have only mode 4
limitations to MA, have committed for MA to all the other three modes of supply of HES
without any limitations. This would mean: (1) that transnational access to their education
markets via the medium of internet, free flow of educational materials without barriers,
possible usage of television or radio for offering some educational programmes to be
38 Although this financial assistance limitation appears like a national treatment measure, it could be for the
purpose of protecting itself from the eventuality of having to fund or otherwise assist a foreign educational
institution at the market access stage. This needs to be examined in detail.
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aired in these markets etc., are allowed for mode 1 supply; (2) no measures to curb the
consumption abroad mode; and (3) liberal set up for foreign education providers to
establish and operate their institutions for offering higher educational services in these
markets under mode 3. And with respect to mode 4 limitations laid down by these
countries they are usually the conditions put forth in the horizontal section.
Lesotho has automatic approval for 4 expatriate senior executive and specialized skill
personnel in accordance with Lesotho laws, with specific approval for more persons. New
Zealand has a comprehensive list of conditions for mode 4 MA separately classifying
certain conditions for executive and senior managers, specialist and senior personnel,
specialist personnel subject to labour market test, installers and services, service sellers as
business visitors etc. Even Estonia has a comprehensive list indicating different categories
of personnel and the requisites for their entry into Estonia’s market for offering the
services as foreign service supplier. Almost all countries, which keep itself ‘unbound’ as
to mode 4, have a liberal approach for entry and temporary stay for the purpose of the
services sector personnel.
2.2.4 Conclusion on Market Access
Market access is the most significant aspect of liberalization of international trade in
services. Though access by service providers of one Member to the others is the central
focus of the GATS, it is not granted automatically and this agreement in services adopts
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an ‘opt-in’ or positive list approach, which binds Members only with respect to and to the
extent of their specific commitments by sector or sub-sector.39
2.3 National Treatment
2.3.1 Meaning And Provisions Relating To National Treatment
Foreign services and foreign service suppliers would, apart from MA to a Member’s
markets, require such treatment rendered to them by the Member government, various
institutions, organizations, etc., as would be given to their own domestic service
providers. In the sectors recorded in the Member’s schedule and subject to any conditions
indicated therein, each government must treat services or service suppliers of other
members no less favourable than its own like services and service suppliers.40 This is
known as ‘national treatment’ under the GATS regime.
Part III Article XVII of the GATS lays down the provision relating to ‘national treatment’
for the regulation of trade in services.
Firstly, subject to the conditions and qualification set out in its schedule, each Member is
required to accord to services and service suppliers of any other Member – relating to all
measures affecting the supply of services – such treatment which is not less favourable
39 Andreas F. Lowenfeld, International Economic Law (Oxford: Oxford University Press, 2002), at 119.
40 WTO Information and Media Relations Division, Trading into the Future: WTO The World Trade
Organization, (Geneva: World Trade Organization, 1995), at 24.
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then what it accords to its own like services and service suppliers. Secondly, a Member
may comply with the above requirement, by according, either formally identical treatment
or formally different treatment, as it accords to its own like services and service suppliers,
to services or service suppliers of any other Member.   Lastly,  such formally identical  or
formally different treatment shall be considered to be ‘less favourable’ if it modifies the
conditions of competition in favour of services or service suppliers of the member
compared to like services or service suppliers of any other member.
2.3.2 Explanation Of National Treatment
GATS is a more customized agreement in terms of NT obligations than GATT, - similar
to the MA mechanism as seen in the earlier part of this paper - it depends on the specific
commitments made by each Member in its schedule of commitments.41
Specific commitment relating to the service sector requires a Member to provide ‘national
treatment’ to foreign services and foreign service suppliers, in the sense that the treatment
accorded to them shall be similar to what is accorded to its own services and service
providers/suppliers. The three important points42 with regard to this, are as follows: i) it is
not mandatory for the form of treatment to be identical to that of domestic services for it
to qualify as ‘no less favourable’; ii) treatment shall be such as would bypass
discrimination  or  allegations  of  discrimination,  that  could  result  as  a  consequence  of
formal differentiation; and iii) the treatment would be considered as ‘less favourable’ only
41 Kuilwijk, World Trade Manual, at 60,121.
42 Ibid at 60,121& 122.
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if competitive circumstances are altered to benefit the services or service suppliers of a
member over similar services or service suppliers of any other Member.
For instance if a Member requires foreign service suppliers to obtain or hold exactly the
same  qualifications  as  its  own  service  suppliers,  it  could  modify  the  conditions  of
competition in favour of its own service suppliers. The requirement of NT will be met by
requiring that foreign service suppliers may have formally different but equivalent
qualifications. For deviating from the principle of NT, the Member state should inscribe
the conditions and qualifications in its schedule (i.e. enter a NT carveout).43 The
consequence of not indicating any conditions or limitations in a Member’s schedule is that
it would be bound by the NT principle. 44
Therefore, NT obligation under GATS has following four significant aspects: i) it
prohibits either all laws, regulations and requirements or all measures, ii) affecting either
the internal sale, offering for sale, purchase, transportation, distribution or supply of
services, iii) which accord less favourable treatment to either services or service suppliers
of another member iv) than to like domestic services or service suppliers.45
In regard to the phrase “relating to all measures affecting the supply of services” an
important interpretation was given. In the EC – Bananas case  a  broad  meaning  to  this
43 Booysen, Principles of International Trade Law at 446.
44 The Member state shall either follow a negative list approach or positive list approach and when it adopts
the former the obligation of national treatment would apply if it does not set out any limitations or
conditions and in the latter case it would apply only if a commitment is specifically inscribed in this regard.
45 Gaetan Verhoosel, National Treatment and WTO Dispute Settlement: Adjudicating the Boundaries of
Regulatory Autonomy, (Portland: Hart Publishing, 2002) at 19. (Hereafter referred to as National Treatment
and WTO).
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phrase was given in the GATS context and the panel had held that the ordinary meaning
of  the  term “affecting,” in  Art  I:  1  of  GATS,  did  not  convey  any  notion  of  limiting  the
scope of GATS to certain types of measures or to a certain regulatory domain. 46
In countries where the government plays the dual role of being a market participant as
well as market regulator, the meaning of NT would be different and there are serious
implications  to  the  application  of  NT  in  a  market  that  is  dominated  by  a  government–
operated service provider that is supplying services on a commercial basis or supplying
the service in competition with other suppliers. 47 Though in theory the government, as a
market participant (as service provider), should apply internal laws, regulations, taxes,
and standards neutrally among all market participants, unlike GATT, the NT requirements
are not mandatory under the GATS. 48
2.3.3 Examples Of National Treatment
The principle of NT requires each Member to accord similar treatment to the services and
service providers of another member for all the four modes of supply. Some examples of
NT and potential carveouts in respect of the four modes49 are as follows:
46 Panel report on EC-Regime for the Importation, Sale and Determination of Bananas (WT/D527/R,
adopted on 25 September 1997). See Ibid, at 20.
47 Bhala, International Trade Law at 737.
48 Ibid.
49 These four modes of supply indicate how the scope of the national treatment principle could take form,
when a Member lays down conditions or limitations on the application of this principle for each of those
modes. Further, the Member would inscribe limitations to national treatment under its commitments
schedule, both in the horizontal commitment section and under the vertical or sector-specific commitments
section.
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1) Cross border supply (Mode 1): Similar treatment to telecom companies providing
services from abroad for inward international calls as is provided to the domestic
telecom company would be within the NT provision requirement. If the Member
instead  wishes  to  demand  lesser  charges,  taxes  or  license  fees  from  domestic
operators than those imposed on the foreign telecom operators, this could be
indicated in the third column under mode 1 as a limitation.
2) Consumption abroad (Mode 2)50: With respect to insurance service under financial
services, a higher insurance premium tax could not be imposed for insurance
contracts written by a non-domestically established insurer for a purchase of a
policy by a consumer of the Member state directly from a foreign supplier’s
establishment situated outside the Member state or by correspondence.
3) Commercial presence (Mode 3): When a foreign telecom operator or service
provider establishes a commercial presence and sets up its own establishment in
the market of a Member which has made a NT commitment, it may not enjoy the
benefit of a subsidy and may end up paying more tax if such Member inscribes in
its schedule a condition or limitation worded as follows (for example): “certain
subsidies and tax benefits may only be extended to national operators”.51
4) Presence of natural persons (Mode 4): National treatment must be provided to
individuals entering and residing in a Member state to provide services. However,
there could be a limitation or condition imposed for the purpose of offering NT.
For instance, the imposition of a condition that would result in achieving a set
50 See Austria’s schedule of commitments for financial services sector under national treatment limitations
column for mode 2.
51 See Commitments schedule of Bangladesh for Communication services under national treatment
limitations column under mode 3.
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objective, by requiring registration of foreign medical and dental service providers
(CPC 9312) 52. Upon such registration the individual would be accorded NT.
2.3.4 Commitments And National Treatment
After WTO negotiations, each country offers to make commitments for opening their
markets in specific service sectors. In each country’s schedule, when they list the sectors
opened  up,  apart  from indicating  the  extent  of  MA offered,  they  also  set  out  limitations
for  NT  relating  to  privileges  offered  to  domestic  companies  to  the  exclusion  of  foreign
companies.
In depth examination of NT provision by applying it to reality situations in the
international services trade, suggests that the commitments and the limitations relating to
NT, made by Members under its commitments schedule be drafted with a foresightedness
to avoid consequences leading to its violation or breach. 53
52 See Botswana’s specific commitments schedule under column 3 limitations on national treatment for
mode 4.
53 A significant interpretative point regarding breach of the NT principle by causing adverse effects on
foreign services or foreign service suppliers needs to be looked into to avoid misconceptions about the
obligations of countries which make specific commitments leading to the national treatment requirement.
The Appellate Body in this regard has inferred from the absence of the phrase “so as to afford protection” in
Art XVII of GATS that Panels should not engage in a protective application test and that there is indeed a
sound textual basis for reading a ‘necessity test’ into this article. Footnote 10 to the ArtXVII:1 provides:
specific commitments assumed under this Article shall not be construed to require any Member to
compensate for any inherent competitive disadvantage which result from the foreign character of the
relevant services or service suppliers. See, Verhoosel, National Treatment and WTO, at 90. Verhoosel
analyzed of a case in this regard. It elaborates on the Panel report on Canada – Measures affecting the
Automotive Industry. It was the first time footnote 10 was applied in response to an argument by Canada
that with respect to “maintenance and repair work executed in Canada on buildings, machinery and
equipment used for production purposes”, there can be no discrimination against services supplied through
modes 1 and 2, as cross-border supply and consumption abroad of these services are not technically
feasible. The Panel stated that although it considers that the supply of some repair and maintenance services
on machinery and equipment through modes 1 and 2 might not be technically feasible because they require
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2.3.4.1 Horizontal Commitments And National Treatment
It  was  mentioned  earlier  that,  of  the  two  sections  of  commitments,  the  first  section
(horizontal section) stipulates limitations that apply to all the sectors included in the
schedule.  These  limitations  often  relate  to  commercial  presence  and  presence  of  natural
persons i.e. mode 3 and 4 respectively.
The  methods  of  recording  commitments  and  the  standard  terminology  used  (‘None’,
Unbound’, etc.,), for NT are similar to that for MA.  The purpose of horizontal limitations
is to clearly list the exemptions to NT regarding the modes of supply for all sectors. In the
horizontal commitments section a Member could include a limitation in the form of a
nationality requirement for directorship or a limitation in the form of joint ownership with
a local individual or institution, operations head, etc. Limitations could even relate to prior
authorization, foreign investment policies or regulations, residency requirements for
holding certain posts or being employed for more than a certain period of time, etc.
Australia,  EC  12,  Liechtenstein,  New  Zealand,  Switzerland,  Jamaica,  Mexico,  Panama,
the Czech Republic, Estonia, Hungary, Kyrgyz Republic, the Slovak Republic, Slovenia,
Congo RP and Lesotho are the countries that have made commitments for HE sector and
the physical presence of the supplier, all other services listed by complainants as being affected by the CVA
requirements, including some consulting and advisory services relating to repair and maintenance of
machinery, could be supplied through modes 1 and 2. The Panel further stated that treatment less favourable
granted to services supplied outside Canada cannot be justified on the basis of inherent disadvantages due to
their foreign character. Footnote 10 to Art. XVII only exempts Members from having to compensate for
disadvantages due to foreign character in the application of national treatment provision.
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in relation to NT commitments for mode 4 have stated that they are unbound except as
indicated in the horizontal section.
Australia’s mode 4 limitations under its horizontal commitments section refers to the fact
that it is ‘unbound except for the measures concerning the categories of natural persons
referred  to  in  the  MA  column’,  which  suggests  that  NT  relates  to  entry  and  stay  in
Australia  for  short  or  temporary  duration.  Even  Hungary’s  NT  limitation  makes  similar
reference to MA measures, which are in relation to entry and temporary stay of certain
category of persons. Although Estonia and Panama have a similar NT provision and
limitation as Australia and Hungary for entry and stay, in addition to that, Panama has
listed a limitation to the effect that it is not bound for NT for intrinsic professional
services (excluding section 1.A professional services) and for services connected with the
sectors included in its commitments schedule.
Research and development subsidies in Japan are not offered for foreign service suppliers
and a clear limitation in this regard is made by Japan under the NT column of its
horizontal commitment schedules. Moreover, as its NT condition for sector specific
commitments of HES states, ‘none except as indicated in horizontal section’, it means that
although Japan offers NT for foreign educational institutions having commercial presence
in its country, it does not extend to subsidies for research and development offered to
local Japanese educational institutions.
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2.3.4.2 Sector Specific Commitments And National Treatment
The methodology, procedure, standard terms, etc. for sector-specific commitments and
NT  are  similar  to  that  for  MA  (2.2  of  this  paper).  Unless  a  Member  makes  specific
commitments in relation to particular modes of supply for particular sectors in its
Schedule, it shall not be obliged to offer NT with regard to these modes or sectors. Similar
to MA, a Member may commit to NT but impose conditions upon its applicability and
such conditions, terms or qualifications, could either be listed along with MA limitations54
or under the limitations on NT i.e. column 3 of the Member’s specific commitments
schedule.
There  is  considerable  flexibility  in  relation  to  the  extent  of  NT  commitments  under  the
GATS regime and this could be examined from the commitments by various WTO
countries  under  the  GATS  national  schedules  (Chapter  3).  With  respect  to  HES  the
Member countries that have made commitments, set out NT limitations mostly for mode
4, as indicated in the horizontal section of their schedules. It is quite common to find that
Members have made commitments either for certain modes of supply of HES without NT
limitations or have not made any commitments.
Regarding cross-border foreign education service providers, Italy has an NT limitation
which applies to foreign education service providers engaged in cross-border education
services like online education, open-university, learning materials, learning through
televised  programmes,  etc.  This  is  a  limitation  of  NT  to  the  effect  that  only  persons  of
54 See Art XX.2
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Italian nationality are authorized to issue state recognized diplomas. It would mean
foreign education services could provide educational courses in Italy through mode 1
supply, but could only offer diplomas, which would not be state, recognized diplomas and
this amounts to a NT limitation. Kyrgyz Republic has set forth a NT limitation for mode 1
to the effect that HES funded from state sources due to its national policy would not be
extended to foreign education service providers. The higher education institutions, which
are eligible for funding from the state sources, are limited only to the local or domestic
institutions.
For mode 2, in allowing foreign and local students to consume the education services of a
foreign education provider in a Member country, almost all countries do not have any
limitations on NT. Only Japan has not made commitments in respect of NT for this mode
of supply and states that it is (unbound*) due to lack of technical feasibility. This is rather
unusual.
Commercial presence is the most significant mode of supply of educational services
internationally. Although adopting a NT commitment in this regard could mean allowing
purchase of real estate property, assets and inward foreign investment, it could also mean
that the Member is willing to give equal treatment with respect to offering infrastructural
facilities (for instance road, public utilities, etc) if a university township is set up,
subsidies for establishment, recurring subsidies and support, etc. The Czech Republic has
entered a NT commitment for mode 3 of supply of higher education services by foreign
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providers. The NT limitation listed requires that Czech Republic nationals (citizens)
should comprise the majority of the Board of that institution. 55
NT commitment with respect to presence of natural persons is usually either one which is
not offered or offered with a condition or limitation similar to entries in the horizontal
section of Member’s schedules. Very few countries have, considering the ‘different’
nature of education services, inscribed a limitation specific to this sector within the sector-
specific commitments. Norway and Costa Rica have done so. Norway’s limitation in this
regard is that it is not bound to NT except as indicated in the horizontal section and that
teaching qualifications from abroad may be recognized after passing in a Norwegian
exam. Costa Rica requires foreigners to be members of professional college to be able to
enjoy the NT benefit. The requirements here essentially are of ‘nationality’ and
‘residence’. It further goes on to indicate the situation where a foreign professional will be
recruited  by  state  institutions.  Such  option  would  be  resorted  to  only  when there  are  no
Costa Rican nationals willing to do the work.
2.3.5 Conclusion on National Treatment
Each  country  has  to  undertake  the  NT  commitments  in  its  Member  schedule  sector  by
sector and thereby be bound by the principle, and for any inherent disadvantages that a
foreign service or supplier faces in the Member’s market due to consumer preferences for
55 Slovenia,  Slovak  Republic  and  other  countries  also  inscribed  such  a  limitation.  The  reason  for  such  a
limitation is to ensure the national interest is protected and perhaps furthered by such local individuals.
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domestic services or supplier, it is not responsible. The scope of NT or the obligation of a
Member of ensuring ‘no less treatment’ towards foreign services or service suppliers vis-
à-vis its own like domestic services or service suppliers becomes limited even after
entering into a NT commitment by virtue of the conditions and qualifications set out along
with such commitments.
2.4 Most-Favoured-Nation
The WTO regime under its various agreements stipulates that countries cannot normally
discriminate between their trading partners.56 The most-favoured-nation is the most
significant principle governing international trade under this WTO mechanism. It is the
first Article of the General Agreement on Tariffs and Trade and the fourth Article under
the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS).
2.4.1 Meaning And Provision Of Most Favoured Nation
The MFN principle states that if a Member state allows a special privilege or favour to a
supplier  of  another  Member  then  it  has  to  treat  all  other  WTO  members  with  the  same
advantage or favour. Article II of GATS provides for the following three elements to the
MFN principle: i) that each Member shall accord immediately and unconditionally to
services and service suppliers of any other Member treatment no less favourable than that
it  accords  to  like  services  and  service  suppliers  of  any  other  country;  ii)  that  a  Member
56 WTO, Understanding the WTO, at 10.
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may maintain a measure inconsistent with the above, provided that such a measure is
clearly  set  out  and  meets  the  condition  of  the  Annex on  Article  II  Exemptions;  and  iii)
that every Member can confer or accord advantages to adjacent countries in order to
facilitate exchanges limited to contiguous frontier zones of services that are both locally
produced and consumed.
Irrespective of the existence or non-existence of ‘governmental provision of services’
each Member state is obliged to offer market access and other benefits to the services and
service providers of different countries equally, without discrimination. When a Member
resorts to adopting any measure, which may be inconsistent with the MFN requirement, it
has to ensure that it does so by listing them in, and meeting the conditions of, the Annex
on Article II Exemptions. The neighbouring countries of a Member may be given some
advantages and favours, and it would be allowed and not be inconsistent with the
requirements of the MFN principle (Art. II.3).
The GATS MFN requirement is not as stringent a requirement as GATT.  The manner in
which the MFN principle is applied and adopted under the three agreements (GATT,
GATS and TRIPS), which cover the major aspects of international trade under WTO
regime, is different as the scope, exemptions, conditions or mandatory norms of this
principle are different for GATT, GATS and TRIPS. In the following discussion in
relation to explanation of MFN and the obligations and exemptions in this regard, it will
be seen that MFN provision and requirement is not stringent.
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2.4.2 Explanation Of MFN Clause
A key principle of international trade on which the GATT was based is by obliging parties
to that agreement to give the most favourable treatment accorded to any of their trading
partners to the other partners immediately and unconditionally. However, under GATS,
MFN can be exempted, and all the countries that commit to MFN treatment, in relation to
all service sectors, are permitted to accord ‘less than MFN treatment’, to particular
countries, so long as they are listed as exemptions in their MFN Article II Schedule, in
accordance with the requirements of the Annex on Article II Exemptions.57
All the commitments inscribed by a Member in its national schedule have to be granted
on an MFN basis. In short, it has been referred to as ‘favour one, favour all’ and it relates
to  treating  one’s  trading  partners  equally  on  the  principle  of  non-discrimination.  An
important aspect of the principle of MFN is that in spite of not expressly making a sector-
specific  commitment  for  MA  in  a  certain  sector,  once  a  Member  resorts  to  allowing  or
otherwise permitting foreign competition in a particular sector, it is obligated to give
equal opportunities in that sector for service providers from all WTO Member countries.
Due to the nature of the MFN principle and the contentious issues cropping from it, both
highly industrial and developed countries and developing countries have sought to deny
the application of MFN principle from the services agreement. 58 According to Sapir and
Winter this is because some industrial countries’ ambitions are not limited to improved
trade access but also involve obtaining rights of commercial establishment in developing
57 See Article XXIX Annexes. See also, Bhala, International Trade Law at 734.
58 Andre Sapir and Chantal Winter, “Services Trade”, in David Greenaway and L.Alan Winter, eds, Surveys
in International Trade (Oxford: Basil Blackwell Publishers, 1994), at 296.
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countries, for which the latter are not prepared due to their unwillingness to grant rights in
politically sensitive infrastructure activities.59  This,  according  to  them  has  lead  some
industrial countries to respond with denying the application of the MFN principle from
the services agreement. 60
Although the meaning of the basic MFN obligation is well understood, the scope of its
application in the services sector of international trade could be better understood by
analysing the recent rulings of a WTO Panel and the Appellate body in the Bananas
case.61 In this regard, three particular terms were analysed.
Firstly the term “any measure covered by this agreement”, would  mean that  a)  trade  in
services covers measures affecting all four modes of supply and those that affect service
suppliers, b) the term “measures by members” encompass measures taken by central,
regional, local governments and also non-governmental bodies under delegated
legislation, and c) the term “affecting”could be so construed not only to include measures
affecting trade itself but also such measures which result in repercussions on services.
59 Ibid.
60 Ibid. In this context Sapir and Winter refer to Bhagwati’s two step solution for this problem, which is as
follows: “During a first (limited) period, developing countries would be granted unconditional MFN rights
with no-rules obligations, but with quantity obligations. At the end of this period, they would have to accept
rules obligations or lose their rights.”
61 The dispute concerning European Communities regime for the importation, sale, and distribution of
bananas (See European Communities: Regime for the Importation, Sale and Distribution of Bananas, Report
of the Panel, WT/DS27/R/USA, 22 May 1997, and European Communities: Regime for the Importation,
Sale and Distribution of Bananas, Report of the Apellate Body, WT/DS27/AB/R, 9 September 1997.) is
referred to as ‘Bananas Case’ and for the in-depth description of the present case, see National Treatment
and WTO, at 53.
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Secondly, regarding the term “treatment no less favourable”, this includes both de jure or
formal discrimination and de facto discrimination. Finally, in relation to the term “like
services and service suppliers”, it was decided that wholesale services of bananas are like
irrespective of their supply origin and that to the extent that entities provide these like
services, they are like service suppliers. There are only two explicit exceptions62 to the
MFN obligation: i) GATS Art II.3 - those relating to ‘certain frontier measures’, and ii)
the Annex, on Art II exemptions list – those already in existence at the time of
implementation of GATS.
In order to prevent complete exclusion of the MFN principle, a mechanism to allow only
limited exemptions from MFN was put forth with a stipulation that such measures were
required to be taken by the end of negotiations stage. This, as per Art II.2, is required to
be listed in and meet the conditions of the Annex on Art II Exemptions.
2.4.3 MFN Obligation And Related GATS Obligations
The following discussion63 on  MFN  obligations  and  the  related  GATS  obligation  deals
with the issues incidental and ancillary to MFN.
1. Market Access and National Treatment: The Article II MFN principle applies across
the board to the whole of the agreement made by a Member state, whereas the Article
62 Kuilwijk, World Trade Manual, at 55,104.
63 Mattoo, MFN and GATS, at pp 56-61.
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XVI MA and Article XVII NT provisions apply only to those sectors, which are included
by a Member in its schedule of specific commitments.
The explanatory note regarding “scheduling of initial commitments” put forth a
significant  point,  that  where  an  MFN  exemption  has  been  granted  for  a  measure,  a
Member is free to depart from its Article II obligations but not from that of Article XVI
and XVII. In practice this would mean that a Member may accord treatment more
favourable than the minimum standard to some Members, so long as all Members receive
at least that minimum standard of MA and NT appearing in its schedule. It could also be
inferred that an MFN exemption would allow scope to a Member to discriminate if it had
not made commitments in a sector.
2. Economic Integration or Regional Integration: Article V of the GATS is an exemption
from the  MFN clause  and  it  provides  that  Members  are  not  prevented  (by  GATS)  from
concluding agreements liberalizing trade in services among themselves. The condition
here is that the agreement should ensure ‘substantial sectoral coverage’, eliminating any
measures that would discriminate against the service suppliers of other countries in the
group and prohibit further or more discriminatory measures. Another related exception
from the MFN rule permitted under Art V bis is for the movement of natural persons as it
allows Members to enter agreements, which establish full integration of labour markets.
3. Recognition: A Member may recognize the education or experience obtained,
requirements met, or licenses or certifications granted in a particular country for the
purpose  of  fulfilment  (in  whole  or  in  part)  of  its  standards  or  criteria  for  authorization,
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licensing or certification of service suppliers. This may give a leeway to Members in
adopting a methodology to recognize the standards of one or more Members and not of
others without violating its GATS obligations – even though it would result in favourable
and easier access to the former group compared to the latter group.
For this, such Member shall enter into Mutual Recognition Agreements (MRAs), to allow
other interested Members to negotiate their accession to such an agreement or to negotiate
comparable ones. The Member shall not resort to discrimination in granting recognition.
A transparency requirement in this regard requires Members to inform the Council of
Trade in Services about existing MRAs and of the opening of negotiations on any future
ones.
4. Monopolies and Exclusive Service Suppliers: Every Member is required to ensure that
any monopoly supplier of a service does not – in the supply of the monopoly service in
the relevant market – act in a manner inconsistent with the MFN obligation and the
Member’s specific commitments. 64
5. Government Procurement: Government purchases of services for its own purpose is
exempted from the MFN obligation as well as from the MA and NT rules.65
64 Article VIII of GATS.
65 Article XIII of GATS. This provision further stipulates that there shall be some negotiations on
government procurement in services, which may lead to commitments to open up some government
purchases to foreign service suppliers.
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6. Sectoral Annexes and Decisions: Sectoral Annexes exist in relation to 4 sectors viz., air
transport services, financial services (two annexes), maritime transport and
telecommunications (two annexes). 66
2.4.4 MFN Exemptions
Apart from the above-mentioned annexes relating to the four sectors, there are two more
Annexes to the GATS agreement, one being (as mentioned earlier) the Annex on Article
II Exemptions and the other is the Annex on Movement of Natural Persons Supplying
Services  under  the  Agreement.  The  Annex on  Article  II  Exemptions  has  four  parts  to  it
covering its scope, review, termination and a list of exemptions. It is the most significant
of the eight annexes appended to the GATS as it authorizes MFN exemptions, provided
that the exemption is listed in the Member’s Schedule of commitments and does not
extend beyond 10 years.67
The scope indicates that a Member is exempted from Art II.1 obligations at the entry into
force of this agreement and under the conditions mentioned in the Annex. The ‘Review’
section of the Annex states that all MFN exemptions granted for a period of more than 5
years are subject to review and it would involve examining if the conditions that created
the need for the exemption to continue to prevail and also setting a future review date.
66 The Annex on Financial services provides that a Member may adopt measures relating to financial
services, which are inconsistent with Article II MFN clause if it lists such measures in the Annex on Article
II Exemptions.
67 Raj Bhala and Kevin Kennedy, World Trade Law: The GATT-WTO System, Regional Arrangements and
U. S .Law (Virginia: Lexis, 1998) at 1247.
45
Under the subheading of “Termination” the Annex states that the MFN exemption of a
Member would terminate on the pre-determined date mentioned in such an exemption. In
addition, such MFN exemptions shall not exceed period of 10 years and they are subject
to negotiations in subsequent trade liberalizing rounds. Every Member is required to
notify  the  Council  of  Trade  –  at  the  termination  of  the  exemption  period  –  that  the
inconsistent measure has been brought into conformity with Article II.1.
The GATS MFN exemptions provision is designed to give members some flexibility but
simultaneously ensures retaining and preserving the general principle of non-
discrimination between other WTO Members. 68 The Annex permits a one-time
opportunity for Members to take an exemption from the MFN obligation before the
GATS entered into force and the measure in this regard indicates the Member(s) that
would benefit from more favourable treatment and the duration for which it would
apply.69 The opportunity for governments wishing to adopt more favourable treatment for
particular  countries  in  relation  to  certain  services  was  a  one  time  (or  once-only)
opportunity as it was given during pre-implementation of GATS. After the GATS came
into force, obtaining an MFN Exemption has become a rigorous and difficult task for
Members, as it requires approval from three quarters or more of Members apart from the
justification for the inconsistent treatment being subject to annual review under the WTO
waiver procedure. 70




Countries acceding to the WTO have been and are being given the same opportunity as
the Uruguay Round participants in adopting MFN exemptions under the same terms and
conditions prevailing in the Uruguay Round, as part of the negotiations on their specific
commitments. 71
An example of an Article II exemption is the one the United States adopted in response to
Canada’s unwillingness to eliminate its foreign equity cap (46.7%) for ownership of basic
telecom service providers. The MFN exemption clause of US is shown in Table 2, below.
Table 2. The United States – List of Article II (MFN) Exemption72
By adopting such an MFN exemption clause in 1997, the US pushed the negotiations in
its favour by having something to offer and demand.
71 Ibid.
















































In order to understand the MFN Exemptions appropriately, it is useful to examine some
examples of MFN clauses as illustrated in the following three tables73:
73 Source: Mattoo, MFN and GATS, at pp 61-66.
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Table 3: Examples of MFN Exemptions Listed by Members
The MFN exemptions listed above are self-explanatory as to which sectors they apply to,
the nature of measure, the targeted countries, for what duration and the reason or






























































Road transport National treatment
is granted only to
services and
service suppliers











The following table74 indicates the countries, which have made MFN exemption for the
respective service sectors. For educational services and the environmental services there
are no such MFN exemptions listed.
74 Source:  Laura  Altinger  and Alice  Enders,  “The Scope and Depth  of  GATS Commitments”The World
Economy 19 (May 1996) pp 307-332.
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Brunei Darussalam, Bulgaria, Costa Rica, Dominican
Republic, Honduras, New Zealand, Panama, Singapore,
Thailand, Turkey, Venezuela




A. Postal services Turkey
C. Telecommunication
Services
Antigua & Barbuda, Bangladesh, Brazil, Colombia,
Honduras, India, Pakistan, Sri Lanka, Turkey, United
States, Venezuela
D. Audiovisual services Australia, Austria, Bolivia, Brazil, Brunei Darussalam,
Bulgaria, Canada, Chile, Colombia, Cuba, Cyprus, Czech
Republic, Ecuador, Egypt, European Union and its
Member states, Finland, Hungary, Iceland, India, Israel,
Liechtenstein, New Zealand, Norway, Panama, Poland,
Singapore, Slovak Republic, Slovenia, Sweden,
Switzerland, Tunisia, United States, Venezuela
3. CONSTRUCTION
SERVICES




7. FINANCIAL SERVICES Brunei Darussalam, Canada, Colombia, Cote d’Ivoire, El
Salvador, EU & its Member states, Honduras, Hungary,
Indonesia, Israel, Liechtenstein, Mauritius, Nicaragua,
Pakistan, Peru, Philippines, Senegal, Singapore, Slovak
Republic, South Africa, Swaziland, Switzerland, Turkey,




9. TOURISM & TRAVEL
RELATED SERVICES
EC & its Member States, Mexico
10. RECREATIONAL
SERVICES






Angola, Benin, Bolivia, Brazil, Bulgaria, Cameroon,
Canada, Chile, Congo, cote d’Ivoire, Cuba, EC & its
Member states (Germany), Finland, Gabon, India,
Jamaica, Mali, New Zealand, Niger, Peru, Philippines,




Austria, Bulgaria, Czech Republic, EU & its Member
states, Hungary, Poland, Romania, Slovak Republic,
Switzerland, Turkey
C. Air transport services Austria, Bulgaria, Canada, EC & its Member states,
Finland, Iceland, Korea, Kuwait, Liechtenstein, Norway,
Poland, Romania, Singapore, Slovenia, Sweden,
Switzerland, Thailand, Turkey, United States
D. Space transport Turkey, United States
E. Rail transport services  Brazil, Bulgaria, Chile, Colombia, Costa Rica, Czech
Republic, Honduras, Peru, Poland, Slovak, Turkey,
Uruguay
F. Road transport services Austria, Bolivia, Bulgaria, Brazil, Chile, Colombia, Costa
Rica, Cyprus, Czech Republic, Egypt, EU & its Member
States, Finland, Honduras, Hungary, Liechtenstein,
Mexico, Morocco, Norway, Peru, Poland, Romania, Sierra
Leone, Slovak Republic, Slovenia, South Africa,
Swaziland, Sweden, Switzerland, Thailand, Tunisia,
Turkey, Uruguay, United States
G. Pipeline transport United States
H. Auxiliary services Bulgaria, Cameroon, Congo, Cote d’Ivoire, Gabon, Mali,
Niger, Senegal, Singapore
ALL SECTORS
Entry, Visa or Work Permit
requirements
Investment
Austria, Cyprus, Egypt, Portugal, France, Italy, United
Kingdom, Member states of EU, Indonesia, Jamaica,
Malaysia, Malta, New Zealand, Peru, Philippines,
Singapore, Sweden, Switzerland, Liechtenstein, United
States, Brunei Darussalam
Canada, Chile, Costa Rica, Cyprus, Guatemala, Kuwait,
Malaysia, Poland, Singapore, Thailand, Turkey, US,
Brunei Darussalam
Social security Cyprus, Tunisia, Turkey
Financial support Denmark, Finland, Iceland, Norway, Sweden (Nordic
cooperation)
Taxation Singapore, Turkey, United States
Purchase of real estate Italy, Turkey, United States
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Table 5: Distribution of MFN Exemptions (by Sector and Conditions)75
75 Source: Ibid.


























































    A. Professional services














    A. Postal services
    B. Courier services
    C. Telecommunication services

























3. CONSTRUCTION SERVICES 3 3 1 0 0 0
4. DISTRIBUTION SERVICES 3 3 1 0 1 1
5. EDUCATIONAL SERVICES 0 0 0 0 0 0
6. ENVIRONMENTAL SERVICES 0 0 0 0 0 0
7. FINANCIAL SERVICES 25 36 10 7 15  4
8. HEALTH RELATED SERVICES 1 1 0 1 0 0
9. TOURISM AND TRAVEL 2 2 0 1 0 1
10. RECREATIONAL SERVICES 3 4 1 1 2 0
11. TRANSPORT SERVICES
    A. Maritime transport services 28 55 14 23 8 10
B. Internal waterways transport 10 11 1 1 0 9
C. Air transport services 19 23 0 6 19  3
D. Space transport 2 2 0 2 0 0
E. Rail Transport services 12 14 6 1 4 3
F. Road transport services 33 46 24 8 8 6
G. Pipeline 1 1 0 0 1 0
H. Auxiliary 9 16 7 0 2 7
12. OTHER SERVICES NOT
INCLUDED ELSEWHERE
                Entry/Visa
                Investment
                Financial support
                Taxation
                Real estate






































2.5 Conclusion on MFN
The majority of exempted measures were in the ‘communication’ and ‘transport’ services
(two-thirds of all the measures). There were no measures found in the educational services
and environmental services/sectors.
A significant point regarding MFN is that it applies to all services, whether or not they are
subject to MA and NT, meaning it is not legitimate for a Member to discriminate between
services and service suppliers of other Members, even in those sectors not included in its
commitment schedule.76
The treatment provided for in the Member’s specific commitments schedule represents a
minimum level, while some foreign service suppliers may benefit from the preferential
treatment inscribed in the MFN exemption list. 77 An MFN exemption may not be
inscribed for a period greater than ten years and the Council for Trade in Services reviews
each MFN exemption having a duration greater than 5 years to verify the validity or the
justification for the measure or treatment78. However, MFN exemptions are subjected to
review and negotiations in subsequent trade liberalization rounds.
All the commitments inscribed in a Member’s schedule have to be granted on an MFN
basis. The MFN principle requires that every occasion a Member lowers a trade barrier or
76 See, GATS Articles II, XVI and XVII. See also, WTO Secretariat, Guide to GATS, at vii.
77 WTO Secretariat, Uruguay results, at 193.
78 No treatment may be more restrictive than that indicated in the Member’s schedule of commitments.
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opens up a market, it has to do so for the same goods or services for all its trading
partners; whether rich or poor, weak or strong. 79 “MFN is not simply a rule that
constrains trade discrimination, but also a rule that influences the multilateral bargaining
process”.80 In this context, Mattoo emphasizes that participants in multilateral trade
negotiations are aware that concessions with a single trade partner require them to extend
such concessions to all other partners.81 GATS  allows  Member  countries  to  make  any
exception to MFN that they can negotiate. 82 The MFN exemption does not justify
granting certain countries treatment which is less favourable than that specified in a
member’s  schedule  of  commitments  and  can  only  be  utilized  to  grant  more  favourable
treatment, than that inscribed in the schedule of commitments to the members or countries
specified in the exception.83 There  are  no  MFN  exemptions  listed  in  the  education
services sector that would apply to HES except by FYR Macedonia (See Chapter 3).
79 WTO, Understanding the WTO, at 11.
80  Schwartz and Sykes - Schwartz, Warren F. and Sykes, Alan O. (1996), ‘Toward a Positive Theory of the
Most Favored Nation Obligation and its Exceptions in the WTO/GATT System’, 16 International Review of
Law and Economics,  at 27-52. – as quoted by and in Aaditya Mattoo, “MFN and the GATS”, in Thomas
Cottier and Petros C. Mavroidis, ed., Regulatory Trade Barriers the principle of non-discrimination in world
trade law, (Michigan: University of Michigan Press, 2000), at 84.
81 Ibid.
82 UNCTAD, Most-Favoured-Nation Treatment (Geneva: United Nations Publication, 1999), at 24.
83 European Commission, GATS guide for business, at 27.
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3 Chapter - GATS Commitments in Higher Education Services by WTO Member
Countries
3.1 Introduction
The concepts of market access, national treatment and most-favoured nation under GATS
were explained and examined in Chapter 2, with a special focus on, and examples of,
educational services.84 Moving beyond the conceptual understanding, the current Chapter
3 presents a study of the commitments made by numerous countries that have liberalized
their ‘higher education services’ sub-sector (5C) under the ‘Educational Services’
(Chapter 5 of GATS classification system) sector. It examines commitments made
towards classification CPC 923.85 Some countries opt not to follow this classification
either  completely  or  partially  and  in  such  cases,  the  Schedule  of  commitments  would
explain the classification system adopted.
The methodology adopted in this Chapter is that first each country’s Schedule of
commitments is stated in a manner that sets out the MA, NT and MFN separately.
84 It may be recalled from discussion in Chapter 2, that i) Market access in the international trade in services
would mean one country allowing service providers of other countries to enter or otherwise operate and
offer their services in its country; ii) national treatment requires that each government must treat services or
service suppliers of other members no less favourable than its own like services and service suppliers; and
iii) according to ‘most-favoured nation’ if a Member state allows a special privilege or favour to a supplier
of another Member then it has to treat all other WTO members with the same advantage or favour.
85 The United Nations Provisional Product Classification (UNCPC) is a classification that classifies different
services and the educational services are classified as follows: i). Primary Education Services - CPC 921
(pre-school and other primary); ii) Secondary Education Services – CPC 922 (general and higher secondary
etc); iii) Higher Education Services – CPC 923 (including postsecondary technical and vocational); iv)
Adult Education – CPC 924 (for adults outside regular education system); and v) Other Education Services
– CPC 929 (covering all other education services not elsewhere classified).
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Immediately following this are certain comments on the different commitments,
limitations  and  exemptions.  Thus,  part  2  of  this  chapter  would  bring  out  the  extent  and
nature of commitments made by the members that have made specific commitments under
the education sector. In Part 3 of this chapter, different models of liberalization of higher
education services are presented by summarizing the similar approaches adopted by
certain countries in making sector specific commitments. The chapter ends with
concluding analytical remarks in Part 4.
3.2 Commitments To Higher Education Services
The following two points86 are significant with respect to the education sector as the WTO
negotiations are predicated on members making these two major commitments:
1.  Under Article 16 of GATS, ‘market access’ commitment means that a WTO member
agrees not to impose limits on the number of foreign education service providers, number
of service transactions or assets, number of foreign service personnel that may be
employed in the education sector or each particular foreign educational institution, the
legal form of foreign-owned/based education service provider, or the use of foreign
capital or investment.
2. Under Article 17 of GATS ‘national treatment’ means that a WTO member agrees not
to modify the conditions of competition in favour of domestic education service
86 “Whither Education?: Human rights law versus trade law”, online:  <http://www.right-to-education.org>.
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providers. This is also characterized as “equal playing field” for both domestic and
foreign education service providers.
However, the members may make full, partial or no commitments. Members may also
choose to make additional commitments as well.
Of all the WTO members that have ratified the GATS agreement, 44 have made specific
commitments with regard to the ‘Education services’ sector (counting the European
Community as one). Table 1 below provides a list of countries that have made specific
commitments to one, some, or all sub-sectors of educational services sector under GATS.
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Table 6 – Index of Countries with Specific Commitments for Educational Services
Among the list indicated in Table 1 are some countries that have not made commitments
under the HES sub-sector. The issue of liberalization of trade in education services has
provoked much debate from various circles and many countries have been reluctant to
make commitments or negotiate in this regard. 87 Appendix 1 lists out the countries that
have made commitments for the HES sub-sector along with the extent of commitments.
The demand for HE is growing in most countries due to the growth of the knowledge
economy. However due to budget limitations, changing role of government, and increased
emphasis on market economy and privatisation, the public sector’s capacity to satisfy the
87 Centre for Educational Research and Innovation, Internationalisation and Trade in Education,
Opportunities and Challenges, (Paris: Organization for Economic Co-operation and Development, 2004).
(Hereafter referred to as Trade in Education Opportunities).
Country
1. Albania 23. Lesotho
2.  Armenia 24. Liechtenstein
3. Australia 25. Lithuania
4.  Austria 26. Mali
5.  Bulgaria 27. Republic of Macedonia
6.  China 28. Mexico
7. Congo RP 29. New Zealand
8. Costa Rica 30 Norway
9. Croatia 31 Oman
10. Czech Republic 31. Pakistan
11. Estonia 33. Panama
12. European Community 34. Poland
13. Gambia 35. Rwanda
14. Georgia 36. Sierra Leone
15. Ghana 37. Slovak Republic
16. Haiti 38 Slovenia
17. Hungary 39. Switzerland
18. Jamaica 40. Thailand
19. Japan 41. Chinese Taipei
20. Jordon 42. Trinidad and Tobago
21. Kyrgyz Republic 43. Turkey
22. Latvia 44. USA
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demand is challenged.88 This is one of the reasons why certain WTO members are making
commitments to liberalize trade in HES. Part 3.2.1 to Part 3.2.34 set out the countries that
have made commitments to liberalize HES sub-sector of education services. The country
commitments for MA, NT and MFN are stated along with explanation and comments on
the commitments and limitations.
3.2.1 Albania
It has made full MA commitments for modes 1, 2 and 3 but kept its mode 4 supply
‘unbound’  except  commitments  relating  to  entry  and  temporary  stay  of  foreign  natural
persons as indicated under horizontal limitations89 i.e. allowing only intra-corporate
transferees, service sellers and persons responsible for commercial presence.
88 Jane Knight, ‘The Impact of GATS and Trade Liberalization on Higher Education’, Globalization and the
Market in Higher Education, Quality Accreditation and Qualifications, (Paris: UNESCO/International
Association of Universities, 2002).
89 The horizontal limitations for Mode 4 which is related to Entry and Temporary Stay of Foreign Natural
Persons is as follows:
Entry of physical persons from Member countries is limited to the following categories:
(a) Intra-corporate transferees: Essential persons (executives and senior managers, specialists)
who are employees of a business or company providing services in Albania through a branch, subsidiary or
affiliate established in Albania. The entry is limited to a period of 5 years.
(b) Service sellers:  These are persons employed or mandated by an enterprise and who stay
temporarily in Albania in order to conclude the contract for the sale of a service on behalf of enterprise
which  employs  them  or  mandated  them.  The  entry  is  limited  to  a  period  of  6  months  in  any  12  months
period and is renewable.
Persons who are employees of an enterprise that has not commercial presence in Albania,
which has conclude a service contract with an enterprise engaged in substantive business in Albania. The
entry is limited to a period of 6 months in any 12 months period and renewable.
(c) Persons responsible for the setting up a commercial presence: Persons who are employees
of an enterprise not having commercial presence in Albania and who stay temporarily in Albania for the
purpose of setting up a commercial presence of that enterprise in Albania. The entry is limited to a period of
3 months and is renewable.
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Moreover, as it has made complete NT commitments for all four modes of supply and not
listed MFN exemption, it can be said that Albania has an open-market policy for HES to
be offered in its country, for all four modes of supply.
3.2.2  Armenia
It  has  made  full  MA  and  NT  commitments  for  modes  1,  2  and  3,  but  is  not  bound  for
mode 4 except as indicated in the horizontal section. While the horizontal commitments
for MA allow movement of natural persons under five categories90, those in relation to
90 Movement of natural persons- Unbound, except for the following categories of natural persons:
i) Temporary presence of intracorporate transferees occupying managerial, executive, technical, or specialist
positions in enterprises, established within Armenia (including through a branch, subsidiary, or affiliate).
These enterprises must be prepared upon request to certify the qualifications of their transferees seeking
entry. Entry will be granted for an initial period of three years, or less at applicant's request, and may be
renewed for successive periods.
ii) Temporary presence of individual service suppliers in the business service sectors inscribed in the
schedule, subject to possession of the necessary professional qualifications, as established by the relevant
authorities or professional bodies. Entry will be granted for an initial period of up to three years, and may be
renewed for successive periods.
iii) Temporary presence of persons responsible for setting up of a commercial presence. Entry will be
granted  for  a  period  of  up  to  three  months  to  persons  who  as  employees  of  an  enterprise  not  having
commercial presence in Armenia, stay temporarily in Armenia for the purpose of establishing a branch,
subsidiary, or affiliate of that enterprise in Armenia, subject to availability of invitation from Armenian
natural or juridical persons and provided that they are not engaged in supplying services on a commercial
basis or
making direct sales to the general public within the territory of Armenia
iv) Temporary presence of persons who are employees of an enterprise not having commercial presence in
Armenia, which has concluded a service contract with an enterprise engaged in substantive business in
Armenia and who provide a service in Armenia as a professional on behalf of the enterprise outside
Armenia in the business service sectors inscribed in the schedule, subject to possession of the necessary
professional qualifications, as established by the relevant authorities or professional bodies and to
availability of invitation from an enterprise engaged in substantive business in Armenia and provided that
they are not engaged in supplying  services or making direct sales to the general public within the territory
of Armenia outside the scope of the initial service contract.  Entry will be granted for an initial period of up
to three months, and may be renewed for successive periods.
v) Temporary presence of service sellers. Entry will be granted for a period of three months to persons who
are employed or mandated by an enterprise and who stay temporarily in Armenia in order to conclude the
contract for the sale of a service on behalf of the enterprise which employs them or mandated them, subject
to availability of
invitation from an enterprise engaged in business in Armenia and provided that they
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NT stipulate that land can be owned only by juridical persons and not natural persons91. It
has not listed any MFN exemption for this sector. Armenia has adopted a liberal policy on
international services by making commitments to all 11 services sectors. By opening up of
educational services (5C,D &E) Armenian government’s intention is to allow foreign
suppliers invest in and provide higher, adult and other education service leading to high
skills learning and training opportunities for its literate young citizens and adults.
3.2.3 Australia
Australia has fully committed to market access for modes 1, 2 and 3. Its mode 4
commitments  for  both  MA  and  NT  are  limited  to  horizontal  section92, and provide for
are not engaged in supplying services or making direct sales to the general public within the territory of
Armenia.
91 Foreign natural persons may not own land. Natural persons who are Armenian citizens are entitled to own
land.  All juridical persons, whether foreign or Armenian, may own land.
92 The MA restrictions are for measures concerning the entry and temporary stay of natural persons in the
following categories:
(a) Executives and senior managers, as intra-corporate transferees, for periods of initial stay up to four
years. Executives and senior managers being natural persons who are employees of a company operating in
Australia,  and who will  be  responsible  for  the  entire  or  a  substantial  part  of  that  company's  operations  in
Australia, receiving general supervision or direction principally from higher level executives, the board of
directors or stockholders of the business, including directing the company or a department or subdivision of
it; supervising and controlling the work of other supervisory, professional or managerial employees;  and
having the authority to establish goals and policies of the
department or subdivision of the company.
(b) Independent executives, without requiring compliance with labour market tests, for periods of initial stay
up to a maximum of two years.  Independent executives being natural persons who meet the criteria of
executives and senior managers who intend, or are responsible for the establishment in Australia, of a new
business of a service supplier with its head of operations in the territory of another Member and which has
no other representative, branch or subsidiary in Australia.
(c) Service sellers, as business visitors, without requiring compliance with labour market tests, for periods
of  initial  stay  of  up  to  six  months.    Service  sellers  being  natural  persons  not  based  in  Australia  who are
(sales) representatives of a service supplier and are seeking temporary entry for the purpose of negotiating
for the sale of services or entering into agreements to sell services for that service supplier, where those
representatives will not be engaged in making direct sales to the general public or in supplying services
themselves.
Applicants for business visitor visas are natural persons seeking to travel to Australia for business purposes
and  not  intending  to  engage  in  work  that  might  otherwise  be  carried  out  by  an  Australian  citizen  or
62
restrictions in four categories of persons. Though it had initially made NT commitments
to modes 1, 2 and 3, without limitations, it changed this position and withdrew NT
commitments for mode 3. It has not listed a MFN exemption for this sector.
Australia is increasingly benefiting from being a preferred education destination, taking
into consideration the cost and quality of education in the international market. Its
commitments to HES sector covers only provision of ‘private’ tertiary education services.
The full MA commitment to mode 3 presents an opportunity for other Member states’
universities to benefit from offering their educational services by setting up branch
campuses. For this reason, MA for mode 3 is most relevant. This way, they could cater to
both the growing number of international students in Australia and also the resident
Australians. Due to the MA commitments made by Australia, it cannot block the
establishment of foreign owned campuses either on the ground that there are enough
number of universities or on the basis of lack of sufficient population in a particular
region to sustain enrolments for existing and new provider. 93 In  relation  to  NT,  The
Association for Public University in Australia appreciated the government’s resolve in
permanent resident. This requirement will be satisfied where the service seller's remuneration and financial
support for the duration of the visit are derived entirely from sources outside Australia. This requirement
would also normally be regarded as being satisfied in cases where the person seeking a business visit visa
had won a contract to provide a service in Australia.
(d) Specialists, subject to individual compliance to labour market testing, for periods of initial stay up to a
maximum of two years with provision of extension provided the total stay does not exceed four years.
Specialists, being natural persons with trade, technical or professional skills who are responsible for or
employed in a particular aspect of a company's operations in Australia.  Skills are assessed in terms of the
applicant's employment experience, qualifications and suitability for the position.  Labour market testing is
not required for (i) natural persons who have specialized knowledge at an advanced level of a proprietary
nature of the company's operations and have been employed by the company for a period of not less than
two years and (ii) if the position in question is within a labour agreement in force at the time of application.
A labour agreement is an agreement between the Australian Government, employers or industry
organizations and unions for the entry of specialists from overseas.  The above commitments do not apply in
cases of labour/management dispute.
93 NTEU,“A  Guide  to  GATS  and  How  It  Affects  the  Higher  Education”, online: National Tertiary
Education Union (of Australia), <http://www.nteu.org.au/freestyler/gui/files//file400dbe030834d.pdf>.
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refusing to commit to NT for commercial presence, because this avoids the requirement to
offer foreign educational institutions no less favourable treatment than is extended to local
private institutions which would have resulted in increased demand on public
expenditure.94
3.2.4 China
For MA, unlike mode 2 for which it committed without limitations, it did not commit to
mode 1.  Its  commitments for mode 3 are conditional and for mode 4 they are limited to
the extent of those as made in horizontal section95 along with another condition of an
invitation by local institution. For NT, it has not committed to mode 1 and 3. While it has
fully committed for mode 2, its mode 4 commitments placed a condition of qualification.
No MFN exemption is listed in this sector.
94 See Association of Public University’s ‘Submission to the Senate Foreign Affairs, Defence and Trade
Committee Inquiry into the General Agreement on Trade in Services’, online:
<http://www.publicuni.org/files/GATSsubmission>.
95 (4) Unbound except for measures concerning the entry and temporary stay of natural persons who fall
into one of the following categories:
 (a) Managers, executives and specialists defined as senior employees of a corporation of a WTO Member
that has established a representative office, branch or subsidiary in the territory of the People's Republic of
China, temporarily moving as intra-corporate transferees, shall be permitted entry for an initial stay of three
years;
(b) Managers, executives and specialists defined as senior employees of a corporation of WTO
Members, being engaged in the foreign invested enterprises in the territory of the People's Republic of
China for conducting business, shall be granted a long-term stay permit as stipulated in the terms of
contracts concerned or an initial stay of three years, whichever is shorter;
(c) Service salespersons – persons not based in the territory of the People's Republic of China and
receiving no remuneration from a source located within China, and who are engaged in activities related to
representing a service supplier for the purpose of negotiation for the sale of services of that supplier
where:
(a) such sales are not directly made to the general public and
(b) the salesperson is not engaged in supplying the service: entry for salespersons is limited to a 90-day
period.
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The People’s Republic of China, which will have an estimated US$ 5 billion96 HE market
in 2021, attached high importance and made careful preparation in relation to the issue of
educational services and the relevant measures after entering WTO. Its MA carveouts do
not allow foreign institutions to independently establish Schools or other educational
institutions.97 Foreign service providers offering higher education degrees, diplomas etc,
are required to have joint ownership and management for venturing in the Chinese higher
education sector, but they can to have a majority stake. For MA, with regard to mode 4,
foreign individual education service suppliers may enter into China to provide education
services when invited or employed by Chinese schools and other education institutions.
And in relation to the NT the conditions placed are possession of Bachelor's degree or
above and an appropriate professional title or certificate with two years’ professional
experience.  The  MA  and  NT  commitments  are  carved  out  in  such  manner  that  foreign
educational institutions are highly regulated and required / requested to follow some
norms. These include recruitment of local teachers for their teaching staff, limitations on
student intake and tuition fees, twinning programmes with an academic period of study at
foreign university’s own campus abroad, etc.98 Such policies are commendable for
benefits that accrue, including retention of intellectual capital of human resource within
China by offering opportunities of higher learning from foreign universities. Avoiding
brain drain is essential for China and China’s economy and catering to the demand for
western or foreign degrees, pedagogical methodologies etc, within its own country would
96 See China Foreign Tertiary Education Market, A Market Research Report (China Knowledge Press Pvt.
Ltd., July 2003). Outline of report online: Research and Markets,
 <http://www.researchandmarkets.com/reportinfo.asp?report_id=29428&t=d&cat_id=>.
97 Zhou Man-Sheng and Shi Chun-meng, Trends in International Educational Services: Implications for
China After Entering WTO, (The Netherlands: Kluwer Academic Publishers, Educational Research for
Policy and Practice, 2: 41-54, 2003).
98 Saner and Fasel, WTO/GATS Harvard article.
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have positive implications for human resource development.  As the online learning and
educational materials and distance education issues of trade in HES has many sensitive
and  significant  impacts,  it  chose  not  to  commit  to  mode  1  for  MA.  The  United  States’
formal requests to China include removal of the ban on educational services provided by
foreign companies and organizations via satellite networks (mode 1). Foreign activity
includes number of Asian universities, for instance, National University of Singapore is
embarking on creation of a graduate school in China with Fudan University.99 To
conclude, regarding China’s HE market and impact of trade liberalization on foreign
education providers, the Australian Vice Chancellors Committee (AVCC) data brings out
an important fact. The AVCC data indicates that though the traditional offshore markets
such as Hong Kong Malaysia and Singapore continue to host the majority of franchise
activity, China is increasingly significant and has the potential to dwarf all others, due to
its size.100
99 Richard Garett, “Higher Education in China: context, scale and regulation of foreign activity”, Mapping
Borderless Higher Education Policy markets and competition, (London: The Observatory on Borderless
Higher Education, 2004).
100 Richard Garrett, “Foreign Higher Education Activity in China”, online: The World Education News and
Reviews Vol.17 Issue 4, July 2004, < http://www.wes.org/ewenr/04July/Feature.htm>.
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3.2.5 Congo RP (Democratic Republic Of Congo Or DROC)
For both MA and NT it has committed to modes 1, 2 and 3 without any limitations, and
made horizontal section101 applicable for mode 4 supply. It has no MFN exemptions listed
for this sector.
Congo RP is one of the least developed economies, which has witnessed some economic
resurgence due to the developments in the previous decade after the civil and ethnic strife
that had earlier threatened the growth and development. Under the education services
sector it has made commitments only to HES. The rationale of the government’s policy in
opening up only the HES could be the immediate identification and acknowledgement of
the need to empower its citizens with opportunities of ‘advanced and higher learning’ at
tertiary level from foreign education service providers. It remains uncommitted for the
supply mode of presence of natural persons, except that it allows entry and temporary
stay.
3.2.6 Costa Rica
While it has not made MA commitments for both modes 1 and 2, it has qualified its
commitments for mode 3 and 4 with conditions.  No horizontal limitations are applicable
101 Unbound, except for measures affecting the entry and temporary stay, for a period of one year, which
may be extended, without requirement of the economic need test, of natural persons in the two categories,
viz., senior executives and specialists who possess knowledge essential for the provision of the service
concerned
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to this sector. Though, similar to MA, it has made no NT commitments to modes 1 and 2,
it  has  not  made  NT  commitments  to  mode  3.  For  mode  4,  its  NT  commitments  are
qualified, with the same condition as applicable to MA. It has not listed MFN exemptions
to this sector.
Costa Rica, with a population of 4 million, is a Central American and Caribbean nation
with a stable economy that depends on tourism, agriculture and electronic exports. With
the recently concluded negotiations to ratify (in future) the US – Central American Free
Trade Agreement, the rationale behind opening up services sectors under WTO GATS,
including higher educational markets, could be part of its overall macro objective of
economic reforms and improved investment climate. The MA condition for commercial
presence is that for the purpose of providing university education the establishment of
public limited companies or any type of commercial enterprise is prohibited.  The
National Council of University Higher Education (CONESUP) authorizes the
establishment and operation of private universities in the country (including fees, plans,
study programmes, supervision, etc.) and is responsible for approving the teaching staff
and executives of such universities. The MA restriction of specifically prohibiting
commercial nature of foreign enterprises to venture in its higher education market, as well
as the prerequisite of CONESUP’s authorization for establishment and operation of
private universities, is to prevent possible branch campuses of foreign educational
providers with pure commercial objectives of en cashing from this policy. In relation to
the presence of natural persons, the condition laid down is that foreigners wishing to
provide such services are required by law to be members of the Professional College.  To
this end, they must fulfil the requirements of nationality and residence.  In some cases, the
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recruitment of foreign professionals by State institutions is possible only when there are
no  Costa  Ricans  ready  to  provide  the  service  in  the  necessary  conditions.  Cost  Rica’s
GATS commitments seem to follow, rather than precede domestic liberalization and it
(Cost Rica) has been widely perceived as a success story of using international trade to its
advantage. 102 Foreign trade in services has expanded, with ‘education’ among others,
being one of the concentrated sectors. 103
3.2.7 Croatia
For both MA and NT, Croatia has made unrestricted commitments to modes 1, 2 and 3,
and its mode 4 is ‘unbound’ except to the extent indicated in its horizontal section. While
the mode 4 horizontal section commitments for MA relates to entry and temporary stay104,
for NT it relates to subsidy105. It does not have MFN exemptions applicable to this sector.
102 J.P.Singh, “Services Commitments in Belize and Costa Rica”, online: The Latin American Trade
Network <http://www.latn.org.ar/pdfs/Singh_GATS.pdf>.
103 See WTO, “Costa Rica: May 2001, A Trade Policy Review”, online The WTO,
<http://www.wto.org/english/tratop_e/tpr_e/tp162_e.htm>.
104 The following is the mode 4 horizontal limitations applicable:
Movement of natural persons
Unbound, except for the entry and temporary stay of natural persons which fall into one of the following
categories:
Temporary presence of intracorporate transferees
Natural persons being temporarily transferred to supply services through commercial presence in the
territory of the Republic of Croatia.
(i) Intra-Corporate Transferees occupying senior managerial or executive positions and:
a) directing the establishment or a department or subdivision of the establishment; or
b) supervising or controlling the work of other supervisory, managerial or other skilled professional
employees;
c) having the authority to hire or dismiss employees, or having other authorizations concerning personnel.
(ii) Specialists possessing high or uncommon qualifications or knowledge essential for the functioning of
the company, which are important to the services that the company supplies, and who posses knowledge of
the organization's services, research equipment, techniques or management. Firms have to be prepared upon
request to certify the qualifications of their transferees seeking entry.
Other essential persons:
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Croatia’s government is grappling with many economic challenges with one fourth of its
4.6 million people being below the poverty line and a high unemployment rate of
19.5%.106 With dependence being on the industry and services sector for employment and
literacy rate close to 100%, the need to offer more opportunities for HE may have
prompted it to adopt liberalize this sector. The only restriction is on subsidies as the
government exchequer is already burdened with public debts and deficits.  Croatia
launched educational reforms in 1991 and in the light of WTO-GATS and other domestic
demands, continuous reforms are underway to achieve readjustments. 107
Persons who are employees of an enterprise not having commercial presence in Croatia, which has
concluded a services contract with an enterprise, engaged in substantive business in Croatia. The persons
provide a service in Croatia as a professional of a service sector on behalf of the enterprise outside Croatia.
For temporary stay of intracorporate transferees and other essential persons mentioned in this section a
residence permit with a validity of two years (unless a shorter period is requested by the applicant) is
required and is renewable upon request. On the basis of residence permit a work permit is issued with the
validity of two years (unless a shorter period is requested by the applicant) and is also renewable. There are
no limitations on the number of extensions of the residence and work permit providing that the
intracorporate transferees have a valid work contract with their employers.
Business visitors:
Natural persons who stay temporarily in Croatia without acquiring remuneration from or within Croatia and
without seeking employment in Croatia. Here are included:
(i) Natural persons who stay temporarily in Croatia in order to conclude the contract for the sale of a service
on behalf of the enterprise they are employed or mandated for or participate in business meetings, fairs and
other similar activities. Persons not based in Croatia and receiving no remuneration from a source located in
Croatia, who are engaged in activities related to representing a services supplier for the purpose of
negotiating for the sale of the services of that supplier. Those representatives cannot be engaged in making
direct sales to the general public or in supplying services themselves.
(ii)  Natural  persons  employed  at  or  mandated  for  by  a  company  having  its  head  office  in  another  WTO
member who are responsible for setting up of a commercial presence in Croatia. Those representatives
cannot be engaged in making direct sales to the general public or in supplying services themselves. The
duration of temporary stay is limited to 90 days or with a 90 days visa, when required.
105 To the extent that any subsidies are made available to natural persons, their availability may be limited to
the nationals of the Republic of Croatia.






Both for MA and NT, Czech Republic has committed to both modes 1 and 2 without any
limitations and for mode 4 it is ‘unbound’ except to the extent indicated in horizontal
section. The horizontal section commitment for MA108 relates to certain categories of
persons and for NT there are no limitations for persons from those categories as
mentioned in MA.109 The Mode 3 commitment for MA is qualified with the condition of
prior  authorization  as  well  as  quality  assurance  and  for  NT  there  are  no  conditions
specified except one relating to the Board members. There is no listing of MFN
exemption for this sector.
108 Presence of Natural Persons -
Unbound, other than for temporary entry, stay and work, without requiring compliance with economic needs
test, of the following categories of natural persons supplying services:
i) the temporary presence, as intracorporate transferees, of natural persons of the following categories,
provided that the service supplier is a juridical person and that the persons concerned have been employed
by it for at least one year immediately preceding such movement:
a) essential senior executives working within a juridical person who primarily direct the management of the
establishment or one of its departments and who receive only general supervision or direction principally
from the board of directors or stockholders. Executive would not directly perform tasks related to the actual
provisions of the services of the establishment,
b) specialists working within a juridical persons who possess high or uncommon qualifications and
knowledge essential to the establishment's service, research equipment techniques or management.  In
assessing such knowledge account will be taken not only of the knowledge specific to the establishment, but
also of whether the specialist has a high level of qualification referring to a type of work or trade requiring
specific technical knowledge, including membership of an accredited profession,
ii) the temporary presence of natural persons in the following categories:
a) persons not residing in the territory of the Czech Republic who are representatives of a service provider
and are seeking temporary entry for the purpose of negotiating for the sale of services or entering into
agreement to sell services for that service provider where those representatives will not be engaged in
making direct sales to the general public or in supplying services themselves,
b) persons working in senior position as defined in i) a) above, within a juridical person, who are
responsible for setting up in the Czech Republic of a commercial presence of a service provider when they
are not engaged in making direct sales or supplying services and when the service supplier has its principal
place of business in the territory of a Member other than the Czech Republic and has no representative
office, branch or subsidiary in the Czech Republic.
109 Presence of Natural Persons - None for the categories offered under market access
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Czech Republic’s commitments were standard for all five sub-sectors of education. For
the commercial presence mode of supply, the MA condition stipulates prior authorization
from competent authorities to establish and direct an education institution and to teach as
well as to ensure quality and level of education and suitability of school facilities. The NT
commitment  requires  a  majority  of  the  members  of  the  board  to  be  of  Czech  Republic
nationality.  One of the major concerns arising from the ‘GATS and education’ debate is
one relating to the role and function of the government. There are studies being carried
out to focus on contradictions between GATS provisions and the national legislation and
arising consequences for the national policy making process and the steering capacity of
the government. 110
3.2.9 Estonia
Both for MA and NT, Estonia has committed to modes 1, 2 and 3 without any limitations
and for mode 4 it is ‘unbound’ except to the extent indicated in horizontal section. The
horizontal section commitment for MA 111 relates to certain categories of persons and for
110 Ales Vlk, “The Renegotiation of Higher Education under GATS: Legal and Regulatory Consequences
and Stakeholder responses”, online: <http://www.utwente.nl/cheps/documenten/susuvlk.pdf. >. It is in
relation to case studies on Netherlands and Czech Republic.
111 Unbound except for measures concerning temporary entry and stay in Estonia of natural persons
(hereafter 'persons') supplying the services listed in the part of Specific Commitments of this schedule
(hereafter 'specific services') and who are nationals of another member and who fall into the categories
listed below:
Section 1:  Essential persons transferred to Estonia within a business or company providing the specific
services (intra-corporate transferees) as of the year 1999:
Section 1 covers employees of a company (hereafter 'enterprise') providing the specific services in Estonia
through a branch, subsidiary or affiliate of this enterprise established in Estonia and who have been
beforehand employees of this enterprise based outside Estonia for a period with the duration of no less than
one year immediately preceding the date of submitting their application for entry and stay in Estonia:
a) Executives and senior managers:  Persons who primarily direct the enterprise or one of its departments
and who receive only general supervision or direction from high-level executives, the board of directors or
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NT there are no limitations for persons from those categories as mentioned in MA112. It
has an MFN Exemption113 applicable to all sectors.
the stockholders of this enterprise.  Executives and senior managers do not directly perform tasks related to
the actual provision of the specific services by their enterprise.
b) Specialists: Highly qualified persons who, within their enterprise, are essentially needed for the provision
of a specific service by reason of their knowledge at an advanced level of expertise in the field of services,
research equipment, techniques or management of this enterprise. (The category of specialists may include,
but is not limited to, members of licensed professions.)
Entry and stay in Estonia for the persons covered by Section 1 is limited to a three-year period that may be
extended for up to two additional years for a total term not to exceed five years.
Section 2: Other essential persons entering and staying in Estonia:
a) Services Salespersons: Persons employed or mandated by an enterprise and who stay
temporarily in Estonia in order to conclude the contract for the sale of a service on behalf of the enterprise
which employs them or has mandated them.  Services salespersons may not sell services directly to the
general public, supply services themselves or on their own behalf receive remuneration from a source
located within Estonia.
b) Persons responsible for setting up of a commercial presence of an enterprise in Estonia:  Persons who are
employees of and receive remuneration from an enterprise not having commercial presence in Estonia and
who are therefore entering Estonia for the purpose of setting up a commercial presence of this enterprise in
Estonia. These persons should have been beforehand employees of this enterprise based outside Estonia for
a  period  with  the  duration  of  no  less  than  one  year  immediately  preceding  the  date  of  submitting  their
application of entry and stay in Estonia.  Persons responsible for the setting-up of a commercial presence
may not  engage  in  making direct  sales  to  the  general  public,  supply  services  themselves  or  on  their  own
behalf receive remuneration from a source located within Estonia.
c) Employees of an enterprise engaged in substantive business: Persons who are employees of and receive
remuneration from an enterprise based outside Estonia and not having commercial presence in Estonia,
which has concluded a services contract with an enterprise engaged in substantive business activities in
Estonia, and who have been beforehand employees of this enterprise based outside Estonia for a period with
the duration of no less than one year immediately preceding the date of submitting their application for entry
and stay in Estonia, and who in Estonia, as professionals and on behalf of the enterprise outside Estonia,
provide a
service  belonging  to  any  of  the  three  sectors  as  set  out  below.   As  a  further  requirement  five  years  of
working experience in a related field is required.  Individual services providers not employed by such
enterprises based outside Estonia are considered as persons seeking access to the employment market of
Estonia and do not fall in this category.
Service sectors:
Architectural, Engineering and other Technical Services (CPC 867)
Management Consulting Services (CPC 865)
Services related to Management Consulting (CPC 866)
Entry  for  the  persons  covered  by  Section  2  is  limited  to  a  maximum  duration  of  ninety  days  of  stay  in
Estonia per every period of six months
112 Unbound except for measures concerning the categories of natural persons referred to in the column
"Limitations on Market Access”.
113 The nationals of countries other than Estonia are given preferential treatment when granting permits for
entry,  stay,  and  work  in  Estonia  to  natural  persons  providing  services  (other  than  essential  persons  as
defined in I Horizontal Commitments in the Schedule of Specific Commitments of Estonia on trade in
services) on the basis of reciprocity established by agreements between Estonia and these counties. The
MFN exemption is applicable to all countries with whom labour market indefinite integration may be
mutually desirable.
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Estonia does not have any barriers to trade in HES offered by different modes of supply
excepting the horizontal limitations for presence of natural persons. Thus, it has liberal
and open HES market. However, it has MFN exemption applicable to all sectors for
preferential treatment on granting permits for entry, stay and work to other countries on
reciprocity basis. Under the conditions creating need for such an MFN exemption, it
provides the reasoning that it is to further liberalize the conditions of entry, stay, and work
of natural persons belonging to the citizenship of countries with which Estonia may need
free movement of labour to achieve flexibility in the Estonian services-related labour
market.
3.2.10 European Community (EC) 12
The EC 12, which consists of 12 European member states viz., Belgium, Denmark,
Germany, Spain, France, Greece, Italy, Ireland, Luxembourg, The Netherlands, Portugal
and United Kingdom has made the following commitments114:
Market Access: In relation to mode 1, the commitments are unqualified. France has a
conditional commitment, with requirement of nationality or authorization. For the
‘consumption abroad’ mode of supply, the standard commitment is unconditional and
unqualified. Spain, Italy and Greece have a conditional commitment for commercial
presence, but the commitment of other member states does not have any limitations for
mode 3. For mode 4, there are no commitments, except to the extent specified in
114 Certain member states have different nature or kind of commitments in relation to certain modes of
market access or national treatment obligations. Such variations from the EC 12 standard commitments are
specifically stated.
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horizontal section115. However, Denmark, France and Italy have specific additional
limitations.
115 Unbound except for measures concerning the entry into and temporary stay
#5 within a Member State, without requiring compliance with an economic needs test
#6, of the following categories of natural persons providing services:
i) the temporary presence, as intra-corporate transferee#7, of natural persons in the following categories,
provided that the service supplier is a juridical person and that the persons concerned have been employed
by it or have been partners in it (other than as majority shareholders), for at least the year immediately
preceding such movement:
a) Persons working in a senior position within a juridical person, who primarily direct the management of
the establishment, receiving general supervision or direction principally from the board of directors or
stockholders of the business or their equivalent, including:
-  directing the establishment or a department or sub-division of the establishment;
-  supervising and controlling the work of other supervisory, professional or managerial employees;
-  having the authority personally to hire and fire or recommend hiring, firing or other personnel actions.
b)  Persons  working  within  a  juridical  person  who  possess  uncommon  knowledge  essential  to  the
establishment's service, research equipment, techniques or management.  In assessing such knowledge,
account will be taken not only of knowledge specific to the establishment, but also of
whether the person has a high level of qualification referring to a type of work or trade requiring specific
technical knowledge, including membership of an accredited profession.
ii) the temporary presence of natural persons in the following categories:
a)  Persons  not  residing  in  the  territory  of  a  Member  State  to  which  the  EC  treaties  apply,  who  are
representatives of a service supplier and are seeking temporary entry for the purpose of negotiating for the
sale of services or entering into agreements to sell services for that service provider, where those
representatives will not be engaged in making direct sales to the general public or in supplying services
themselves.
b) Persons working in a senior position, as defined in i) a) above, within a juridical person, who are
responsible for the setting up, in a Member State, of a commercial presence of a service provider of a
Member when:
- the representatives are not engaged in making direct sale or supplying services;  and
- the service provider has its principal place of business in the territory of a WTO Member other than the
Communities and their Member States and has no other representative, office, branch or subsidiary in that
Member State.
F: The managing director of an industrial, commercial or artisanal activity#8, if not holder of a residence
permit, needs a specific authorization.
I:  Access to industrial, commercial and artisanal activities is subject to a residence permit and specific
authorization to pursue the activity.
The Explanatory Notes #5 to #8 (to horizontal MA commitments) are: #5 The duration of "temporary stay"
is defined by the Member States and, where they exist, Community laws and regulations regarding entry,
stay and work. The precise duration can vary according to the different categories of natural persons
mentioned in this schedule.
#6 All other requirements of Community and Member States' laws and regulations regarding entry, stay,
work and social security measures shall continue to apply, including regulations concerning period of stay,
minimum wages as well as collective wage agreements.
#7 An "intra-corporate transferee" is defined as a natural person working within a juridical person,
other than a non-profit making organisation, established in the territory of an WTO Member, and being
temporarily transferred in the context of the provision of a service through commercial presence in the
territory of a Community Member State; the juridical persons concerned must have their principal place of
business in the territory of a WTO Member other than the Communities and their Member States and the
transfer must be to an establishment (office, branch or subsidiary) of that juridical person, effectively
providing like services in the territory of a Member State to which the EEC Treaty applies.  In ITALY
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National Treatment: All member states have the same NT commitments, except that Italy
has made conditional (requirement of nationality) commitment for mode 1. For modes 1,
2  and  3,  the  commitments  are  without  any  limitations.  The  presence  of  natural  persons
mode of supply is ‘unbound’ except to the extent specified in horizontal section116.
MFN Exemptions: The EC 12 has certain MFN exemptions that are applicable to various
countries and various sectors.
The commitments (both MA and NT) for HES sector by EC 12 relate to privately -funded
educational institutions. Among the EC 12, France, Spain, Italy, Denmark and Greece
have certain specific conditions relating to commitments (for one or more modes)
applicable to their countries. France lays down the condition of nationality for MA mode
1 and 4,  however it  allows third country nationals to have authorization from competent
authorities  to  establish  and  direct  an  educational  institution  and  to  teach.   In  relation  to
commercial presence, Spain has a ‘needs test’ for opening of private universities
authorized to issue recognized diplomas or degrees and the procedure involves an advice
of the Parliament. Italy’s commitment is different from the standard EC 12 commitments
"intra-corporate transferee" is defined as a natural person working within a juridical person constituted as a
SPA (joint stock company) or a SRL (capital stock company with limited responsibility).
#8 Commercial, industrial or artisanal activities relate to sectors such as:  other business services,
construction, distribution and tourism services.  It does not relate to telecommunications and financial
services.
116 The horizontal limitations are as follows:
To the extent that any subsidies are made available to natural persons, their availability may be limited to
nationals of a Member State of the Communities;
Unbound except for measures concerning the categories of natural persons referred to in the Market Access
Column;
EC directives on mutual recognition of diplomas do not apply to nationals of third countries. Recognition of
the diplomas which are required in order to practise regulated professional services by non-Community
nationals remains within the competence of each Member State, unless Community law provides otherwise.
The right to practise a regulated professional service in one Member State does not grant the right to
practise in another Member State.
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in relation to mode 4 for MA and mode 1 for NT. Italy’s commitments for these two
modes stipulate a condition of nationality for service providers to be authorized to issue
State recognized diplomas. Greece lays down that it is ‘unbound’ for education
institutions granting recognized state diploma in regard to mode 2 of market access. In
relation to mode 4 of MA Denmark laid down the condition of nationality for professors.
Wherever there is mention of condition of nationality, it means that only nationals of that
particular country are competent or eligible to act or represent, etc.
Europe is experiencing many changes in cross-border mobility of students, knowledge
and programs. EU has adopted many measures to strengthen the European dimension in
higher education.117 Independent of the GATS model, EU is undergoing regionalization of
education by the Bologna Process and the European Higher Education Area118. This
eventually aims to garner certain benefits of competitive placement of Europe in the
international education market.  The United Kingdom’s HE market, which commands the
highest number and quality education among European countries, has also witnessed a
change due to an EU initiative known as ERASMUS/SOCRATES program.119 Such facts
indicate that more EU countries (that have not yet liberalized) – with an aim to increase
mobility of students and advance EU’s knowledge economy strategies - may liberalize
HES through GATS.
117 Ulrich Teichler, “The Role of the European Union in the Internationalization of Higher Education”, The
Globalization of Higher Education, ed., Peter Scott, (Buckingham: The Society for Research into Higher
Education and Open University Press, 1998).
118 The  Bologna  Process  aims  at  establishing  European  Higher  Education  Area  by  2010.  See,  online:
<http://www.bologna-bergen2005.no/>, for further reading on Bologna Process and EHEA.
119 Tim Mazzarol and Geoffrey Norman Soutar, The Global Market for Higher Education, Sustainable
competitive strategies for the new millennium, (Cheltenham: Edward Elgar Pub. Ltd., 2001). This program
encourages EU based students to study in another EU country and provides financial support to students and
institutions, has changed the overall mix of students entering UK.
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3.2.11 Georgia
Both for MA and NT Georgia has committed to modes 1, 2 and 3 without any limitations
and for mode 4 it is ‘unbound’ except to the extent indicated in the horizontal section. The
horizontal section commitment for MA 120 relates to certain categories of persons and for
120 Entry and temporary stay
Unbound, except for measures concerning temporary entry and stay of nationals of another member who
fall into the categories listed below:
Services Salespersons - persons not based in the territory of the Georgia and receiving no remuneration
from a source located within the Georgia, who are engaged in activities related to representing a services
supplier for the purpose of negotiating for sale of the services of that supplier: a) such sales are not directly
made to the general public and b) the salesperson is not engaged in supplying the service. Entry for persons
named in this section is limited to a 90-day period. Prolongation is allowed only once a year after two
months from the date of expiration of this period.
Persons responsible for the setting up of a commercial presence: Persons who are employees of an
enterprise not having presence in Georgia and who have been beforehand employees of that enterprise
outside Georgia for a time period not less than one year immediately preceding their application for
admission, and who are entering Georgia for the purpose of setting up a commercial presence of that
enterprise in Georgia. Persons responsible for the setting-up of a commercial presence may not engage in
making direct sales to the general public or supplies services themselves. Entry for these persons is limited
to a one-year period.
Persons who are employees of an enterprise outside Georgia not having commercial presence in Georgia
(other than enterprises Providing services as defined by CPC 872), which has concluded a services contract
with an enterprise engaged in substantive business in Georgia, and who have been beforehand employees of
the enterprise outside Georgia for a time period of not less than one year immediately preceding their
application for admission. Per contract, temporary entry for a limited number of service suppliers will be
granted for a single period of three month, the number of service suppliers depending on the size of the task
to be performed under the contract. Individual services providers not employed by such enterprise outside
Georgia and considered as persons seeking access to the Georgian employment market.
Intra-corporate Transferees - managers, executives and specialists, as defined below, who are employees of
firms that provide services within Georgia through a branch, subsidiary, or affiliate established in Georgia
and who have been in the prior employees of their firm outside the Georgia for a period of not less than one
year, immediately preceding the date of their application for admission and who are one of the following:
a) managers - persons within an organisation who primarily direct the organisation, or a department or sub-
division of the organisation, supervise and control the work of other supervisory, professional or managerial
employees,  have  the  authority  to  hire  and fire  or  remand the  decision  on  hiring,  firing,  or  other  personal
actions (such as promotion or leave authorisation), and exercise discretionary authority over day-to-day
operations. Do not include first line supervisors, unless the employees supervised are professionals, not does
it include employees who primarily perform tasks necessary for the provision of the service.
b) Executives - persons within the organisation who primarily direct the management of the organisation,
establish the goals and policies of the organisation, exercise wide latitude in decision-making, and receive
only general supervision or direction from higher-level executives, the board of directors, or stockholders of
the business. Executives would not directly
perform tasks related to the actual provision of a service or services of the organisation.
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NT there are no limitations for persons from those categories as mentioned in MA 121 is
made applicable. No MFN exemptions are listed in this regard.
The Republic of Georgia, which has opened up the privately funded HE segment, has
around 240 higher educational institutions catering to a population of 5 million. Though
these numbers suggest a highly educated society, the education sector faces multiple
problems of degraded standards, crumbling infrastructure, uncontrolled academic fraud
and corruption, and an overall deteriorating educational policy. 122 It  has adopted a very
liberal policy for modes 1, 2 and 3 for both MA and NT, as it does not include any
limitations  and  restrictions.  The  only  condition  laid  down  is  relating  to  the  presence  of
natural persons mode of supply, which allows certain categories of persons for entry and
temporary stay. Excepting the restrictions on the movement of persons, due to
unconditional commitments to the first three modes of supply, it allows free movement of
programs, knowledge, and institutions. However, it needs to make certain systematic
changes including state financing of education, transparent accreditation system,
regulatory and tax reforms, etc. 123
c) Specialists - persons within an organisation who possess knowledge at an advanced level of continued
expertise and who possess priority knowledge of the organisation's services, research equipment,
techniques, or management.
Entry for persons named in this section is limited to a three-year period that may be extended for up two
additional years for a total term not to exceed five years.
121 Unbound except for measures concerning the categories of natural persons referred to in the market
access column
122 Natia Janashia, “Corruption and Higher Education in Georgia”, online: Boston College Centre for




The MA commitments are made for mode 1 and 2 without any restrictions, but for mode
3, the condition of a license is imposed. The horizontal section124 limitation is applied for
mode 4 supply commitment. The NT commitment for first three modes of supply is
unconditional and for mode 4, the commitment is limited to extent specified in the
horizontal section.125 No MFN exemption exists in this regard.
124 Unbound except for the entry and temporary stay of natural persons falling under one of the following
categories:
a) Senior official ["vezet  tisztségvisel "] A senior official being a natural person of another Member having
the highest rank within the organization of a juridical person constituted in Hungary with foreign
participation and who primarily direct the management of that commercial presence One senior official per
business venture and for the duration of the business directed by that senior official#1
b) Personalities of internationally recognized reputation Market access commitment relates to such
personalities invited by higher educational institutions, scientific research institutes or public educational
institutions for the duration of the invitation.
c) Intra-corporate transferees listed under i), ii) and iii) Intra-corporate transferees being natural persons of
another Member who have been employed by a juridical person of another Member for a period of not less
than one year without interruption and who seek entry and temporary stay in order to render services to a
juridical person constituted in Hungary which is owned by the aforementioned juridical person.
i) Executives - Executives being natural persons within a juridical person constituted in Hungary who
primarily direct the management of the juridical person or establish goals and policies for the juridical
person or a major component or function of the juridical person, exercise wide latitude in decision-making,
and receive only general supervision or direction from higher-level executives of the juridical person of
another Member who owns the aforementioned juridical person.
ii) Managers - Managers being natural persons within a juridical person constituted in Hungary and owned
by a juridical person of another Member who direct the organization, or department or subdivision of the
juridical person, supervise and control the work of other supervisory, professional or managerial employees,
have the authority to hire and fire and exercise discretionary authority over day-to-day operations at a senior
level.
iii) Specialists - Specialists being natural persons within a juridical person constituted in Hungary and
owned by a juridical person of another Member who possess knowledge at an advanced level of expertise,
possess proprietary knowledge of the juridical person's product, service, research, equipment, techniques or
management, and who are essential to the operation of the juridical person constituted in Hungary.
d) Business visitors - Business visitors being natural persons who are sales representatives of a service
provider of another Member and are seeking temporary entry for the purposes of negotiating for the sale of
services for that service provider, without those sales representatives being remunerated from within
Hungary and without engaging in making direct sales to the general public or in supplying themselves
services. Entry and stay shall be for a period of no more than 90 days.
125 Unbound, except for measures concerning the categories of natural persons referred to in the
"Limitations on Market Access" column.
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Like some other European countries, Hungary had highly centralized school and
education systems. Efficient management and corporatization models, which started in
general service sectors of public administration extended to the field of education and
research thereby developing decentralization in the Hungarian education sector. 126 Like
most other EU countries, Hungary adopted a liberal policy for trade in HES. The market
access requirement for commercial presence is subject to only one requirement i.e.
establishment of schools is subject to license of Central authorities.
3.2.13 Jamaica
In relation to MA under mode 1 and 2, the commitments are unqualified but for the
commercial presence mode, it has entered the condition of licensing. For the fourth mode
of  supply  it  is  bound  only  to  the  extent  of  the  horizontal  section127 relating  to  visa  and
permit requirements. The NT commitments to mode 1, 2 and 3 are without any limitations
and for mode 4 its commitment is only to the extent specified in horizontal section.128 No
MFN exemption is listed.
Jamaica is one of the few developing countries that made a commitment to liberalize trade
in the HE sector. For the purpose of MA in commercial presence mode, foreign education
126 Botho  Von  Kop,  “Education  Transformation  and  GATS.  New  Paradigms  in  Government  and
Administration”, online: Deutsche Institut für Internationale Pädagogische Forschung
<http://www.dipf.de/publikationen/tibi/gats_berlin_1.pdf.>.
127 Permits and visas are normal requirements for entry and in some cases licensing may be a pre-requisite
for practicing in certain specified professional categories.  The Work Permit Review Board must be satisfied
that the skills to be employed are unavailable locally.  Foreign natural persons who are Managers and
executives are exempted from work permits for a period of 30 days and experts and specialists for 14 days.
128 Unbound except for measures concerning the categories of natural persons referred to in the market
access column
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service providers must obtain local certification, registration and licensing. In November
2004, there was a noteworthy GATS educational services related news report concerning
the proposed addition of a technical rectification to clarify the application of the scope of
trade liberalization so as not to include publicly-funded tertiary education services and
that the Government of Jamaica would continue to give preferential treatment for
domestic higher educational institutions. It was clarified that the subsidies would not
apply to private institutions engaged in commercial supply of educational services.
Jamaica could pursue an aggressive policy of “exporting education” and seek more
‘offshore universities’ by providing an incentive of special quotas for Jamaican students
to these universities resulting in “win-win” situation both for Jamaica and liberalization
under GATS. 129
3.2.14 Japan
Japan made no commitments for MA and NT for modes 1 and 2 and its Schedule is
marked as ‘unbound*’. It has not made MA and NT commitments for mode 4. While its
mode 3 MA commitments stipulates establishment of formal educational institutions130 its
NT commitment has no limitation except the one indicated in horizontal commitment131.
No MFN exemption is listed in this regard.
129 P. Sean Morris, GATS’ Impact on Tertiary Education in Jamaica, online: Jamaica Observer January 15,
2005,  <http://www.jamaicaobserver.com>.
130 Formal educational institutions are elementary schools, lower secondary schools, upper secondary
schools, universities, technical colleges, schools for the blind, schools for the deaf, schools for the
handicapped and kindergartens.
131 Unbound for research and development subsidies
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In its communiqué 132, Japan, which is one of the advanced economies members of WTO,
had proposed to other member states to promote liberalization not only by furthering MA
and NT but also by deregulating domestic regulations of education services sector.
Inscription of ‘unbound*’ for modes 1 and 2, both for MA and NT means it is unbound
due to lack of technical feasibility. And in relation to commercial presence, the
commitment is subject to the condition that only school juridical persons should establish
the formal educational institutions.133 Japan has strongly recommended that other
countries should develop the quality of education and research. Its proposal presents the
quality concept stating that it has become extremely important for each country to
improve the quality of education and research by responding flexibly to the fast changing
needs of the society.134 The commitments made by Japan are unique and quite different
from other country commitments, as apart from not making any commitments to modes 1,
2 and 4, it did not make horizontal commitments applicable to mode 4.
3.2.15 Kyrgyz Republic
It has made MA commitments to modes 1, 2 and 3. With respect to mode 1 and 2, there
are limitations as to certain HES. As for mode 4, there are no commitments except to the
132 See Communication from Japan Negotiating Proposal on Education Services document (S/CSS/W/137,
15 March 2002), online:  <http://www.wto.org>.
133 A school juridical person is a non-profit juridical person established for the purpose of supplying
educational services under Japanese law.
134 Dr. Per Nyborg, “GATS in the light of increasing internationalization of higher education”, Paper was
presented at the OECD/US Forum on Trade in Educational Services (May 2002), online: The Organization
for Economic Co-operation and Development <http://www.oecd.org/dataoecd/37/10/2751067.pdf>.
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extent indicated in horizontal section135. It has made NT commitments to first three modes
of supply. The only limitation placed is on mode 1, whereby it excludes certain HES. The
commitment for mode 4 is only to the extent of horizontal commitments. 136 There are no
MFN exemptions listed.
Kyrgyz Republic has resorted to excluding HES funded from state sources for modes 1
and 3 of MA and mode 1 of NT. This would mean that the commitments are without any
limitations for these modes of supply, however they exclude HES that are funded from the
135 Unbound except for measures concerning temporary entry and stay of nationals of another member who
fall into the categories below:
Services salespersons - persons not based in the territory of the Kyrgyz Republic and receiving no
remuneration from a source located within the Kyrgyz Republic, who are engaged in activities related to
representing a services supplier for the purpose of negotiating for the sale of the services of that supplier
where:
(a) such sales are not directly made to the general public; and
(b) the salesperson is not engaged in supplying the service.  Entry for persons
named in this section is limited to a ninety-day period.
Intra-corporate transferees - managers, executives and specialists, as defined
below, who are employees of firms that provide services within the Kyrgyz Republic through a branch,
subsidiary,  or  affiliate  established  in  the  Kyrgyz  Republic  for  the  period  of  not  less  than  one  year
immediately preceding the date of their application for admission and who are one of the following:
(a) Managers - persons within an organization who primarily direct the organization, or a department or sub-
division of the organization, supervise and control the work of other supervisory, professional or managerial
employees, have the authority to hire and fire or recommend hiring, firing, or other personnel actions (such
as promotion or leave authorization), and exercise discretionary authority over day-to-day operations.  Does
not include first-line supervisors, unless the employees supervised are professionals, nor does it include
employees who primarily perform tasks necessary for the provision of the service.
(b) Executives - persons within the organization who primarily direct the management of the organization,
establish the goals and policies of the organization, exercise wide latitude in decision-making, and receive
only general supervision or direction from higher-level executives, the board of directors, or stockholders of
the business.  Executives would not directly perform tasks related to the actual provision of a service or
services of the organization.
(c) Specialists - persons within an organization who possess knowledge at an advanced level of continued
expertise and who possess proprietary knowledge of the organization's services, research, techniques, or
management.  (Specialists may include, but are not limited to, members of licensed professions.)  Persons
responsible for the setting up of a commercial presence.
Persons as employees of an enterprise engaged in substantive business in the Kyrgyz Republic without
having commercial presence in the Kyrgyz Republic who provide a service as a professional of a service
sector.  Entry for persons named in this section is limited to a three-year period that may be extended for up
to two additional years for a total term not to exceed five years
136 Unbound except for the measures affecting the presence of natural persons in the territory of Kyrgyz
Republic (KR) - for CIS citizens no entry visa is required. Citizens from other countries are required to
obtain  entry  visas  (except  countries  with  which  the  Kyrgyz  Republic  has  agreements  on  entrance  without
visas).
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state sources. The Kyrgyz Republic’s limitation for mode 4 states that it is not bound by
the NT principle except in relation to measures affecting natural persons, namely that CIS
citizens and citizens of those countries with which it has an agreement in this regard, do
not need an entry visa.
3.2.16 Latvia
No MA limitations are set forth for first three modes of supply. In relation to mode 4, the
commitment is only to the extent of the horizontal section.137 It  carved  out  full  NT
137 Movement of natural persons Unbound except for the following categories of natural persons:
I.  Temporary presence of intracorporate transferees Natural persons of another Member who have been in
the employ of the firm transferring them for one year immediately prior to their transfer.
(i) Intracorporate transferees occupying senior managerial or executive positions and:
- directing the establishment or a department or subdivision of the establishment; and
- supervising and controlling the work of other supervisory, professional or managerial employees; and
- having the authority personally to hire and to fire or other personnel actions.
(ii) Specialists possessing high or uncommon qualifications or knowledge essential for the functioning of
the firm.  Firms have to be prepared upon request to certify the qualifications of their transferees seeking
entry.  Vacancies have to be registered at the State Employment Office together with information on
necessary qualifications (e.g. education, job experience, language skills, other special requirements).
Vacancy has to be open for applications one month.
Duration of temporary stay of intracorporate transferees mentioned in this section is limited to a total period
of five years.
II.  Persons of an enterprise engaged in substantive business
Persons who are employees of an enterprise outside Latvia not having commercial presence in Latvia,
which has concluded a services contract with an enterprise engaged in substantive business in Latvia, and
who have been beforehand employees of the enterprise outside Latvia for a time period of not less than one
year immediately preceding their application for admission, and who fulfil the conditions of paragraph I (ii)
above and who provide a service in Latvia as a professional of a services sector as  set out below on behalf
of the enterprise outside Latvia;  as a further requirement five years of related experience is required.
Individual services providers not employed by such enterprise outside Latvia are considered as persons
seeking access to Latvian employment market.
Services sectors:
- Management Consulting Services  (CPC 865);
- Services related to Management Consulting (CPC 866).
III Business visitors
Natural persons of another Member who stay in the Republic of Latvia without acquiring
remuneration from or within the Republic of Latvia and without engaging in making direct sales to the
general public or supplying services, for the purpose of participating in business meetings, business
contacts, including negotiations for the sale of services, or other similar activities, including those to prepare
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commitments to all four modes of supply without any limitations. No MFN exemption is
listed for this sector.
Latvia’s commitments are one of the most liberal as the only barrier to trade in HES in the
Latvian education sector is in relation to MA for people mobility. Latvia’s policy strongly
supports education mobility and it even has domestic legislation in this regard. “Section
82 of the Law on Latvian Higher Education Establishments stipulates that the residents of
Latvia can enter and study at HE establishments outside the territory of Latvia, to receive
loans and scholarships.”138 Latvia  had  made  commitments  to  other  sub-sectors  of
education services as well, except ‘other education’ services sub-sector.
the establishment of commercial presence in the Republic of Latvia.  The duration of temporary stay is
limited with a 90-day visa.
138 Ministry Of Education And Science Of The Republic Of Latvia,“ National Report on Education And
Training 2010”, online: <http://www.izm.gov.lv/dokumenti/izglitibas_politika/national_report2005.doc.>.
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3.2.17 Lesotho
Lesotho  entered  into  full  MA  and  NT  commitments  for  modes  1,  2  and  3  without  any
limitations and in relation to the mode 4, made no commitments except to the extent
indicated in horizontal section.139 There is no MFN exemption listed.
Lesotho made commitments to HES without any limitations and therefore completely
liberalized  the  sector,  except  the  common  limitation  for  mode  4.  It  has  an  odd  NT
commitment with respect to mode 4 as it resorts to the words ‘unbound except as
indicated in the horizontal section’ and its mode 4 NT under the horizontal section states
‘none’ inferring that it does not have any limitations and conditions in this regard. One
could comment that it would be more judicious to mention the word ‘none’ in its mode 4
NT limitation column under the specific-commitments schedule itself.  Many developing
and least developed countries are concerned about the fact that they lack experience and
expertise to appropriately understand the impact of making GATS commitments. And in
this  context,  Lesotho  is  a  good  example  as  it  was  looking  for  the  guidance  of  an
overworked UNCTAD official to enable them to understand and draft GATS offer in
education while protecting itself from unforeseen consequences.140
139 Automatic entry and work permit is granted for up to 4 expatriate senior executives and specialized skill
personnel  in  accordance  with  relevant  provisions  in  the  Laws  of  Lesotho.   Approval  is  required  for  any
additional expatriate workers beyond the automatic level.  Enterprises must also provide for training in
higher skills for the locals to enable them to assume specialized roles.
140 Online: Tradeducation News, <http://195.72.82.177/pub/english/tradeducation/tradeducation_01_e.pdf>.
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3.2.18 Liechtenstein
While MA commitments to both mode 1 and 2 are unconditional, for mode 3
commitments is qualified with a condition for methodology for establishing commercial
presence. Mode 4 is, as per the standard practice, is uncommitted except to the extent of
the horizontal limitation.141  Complete NT commitments were made for first three modes
of supply and in relation to mode 4, commitments was only to the extent that is stated in
horizontal section. 142 No MFN exemption was listed.
141 Unbound except for measures concerning the entry and temporary stay of natural persons (hereafter
persons) falling within the categories, as defined in paragraph I below, and subject to the following
limitations and conditions and to the limitations and conditions on national treatment set out under the
national treatment column: Entry and stay of foreign services suppliers in Liechtenstein is subject to
authorization (requirement of residency permit and work permit). Authorization is granted subject to
measures fixing overall numbers of work permits allocated. For essential personnel as defined in paragraph
I below, the period of stay is limited to a period of three years. Persons staying in or entering Liechtenstein
with an open-ended or prolongable residence permit based on an employment contract not limited in time
for Liechtenstein are not considered as persons residing in or entering Liechtenstein for the purpose of
temporary stay or temporary employment in Liechtenstein.
I.   Essential persons transferred to Liechtenstein within a specific business or company (intra-corporate
transferees) are considered as essential those persons -defined in detail below - who are employees of a
business or company (hereafter enterprise) providing services in Liechtenstein through a branch or
subsidiary established in Liechtenstein and who have been beforehand employees of their enterprise outside
Liechtenstein for a period of not less than one year immediately preceding their application for admission:
a) Executives and senior managers: persons who primarily direct the enterprise or one of its departments
and who receive only general supervision or direction from high-level executives, the board of directors or
the stockholders of the enterprise Executives and senior managers would not directly perform tasks related
to the actual provision of services of the enterprise
b) Specialists: highly qualified persons who, within an enterprise, are essential for the provision of a specific
service by reason of their knowledge at an advanced level of expertise in the field of services, research
equipment, techniques or management of the enterprise.
142 Unbound except for measures concerning the categories of natural persons referred to in the market
access column and subject to the following limitations and conditions:
working conditions prevailing in the branch and the place of activity provided by law and/or collective
agreement (with respect to remuneration, working hours, etc.), measures limiting professional mobility,
regulations related to statutory systems of social security and public retirement plans (with respect to
qualifying period, residency requirement, etc.) and all other provisions of the legislation relating to
immigration, entry, stay and work. The enterprise employing such persons shall cooperate, upon request,
with the authorities in charge of the enforcement of these measures.
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Like many other countries, Liechtenstein’s commitments to higher education services are
liberal, as the only condition for foreigners to establish commercial presence is that they
have to be organized as ‘juridical persons’ according to Liechtenstein law. Moreover,
there is no NT limitation for this mode. The horizontal commitments when interpreted for
the purpose of educational service providers means entry and movement of teaching and
non-teaching staff for short duration requires either authorization or has to fall under
inter-university or institutional transfers, etc.
3.2.19 Lithuania
The first three modes of supply are committed without any MA or NT limitations. With
regard to mode 4, the commitment is limited to the extent of horizontal section both for
MA143 as well as for NT144. There is no MFN exemption listed for this sector.
143 Unbound except for the following categories of natural persons:
Temporary presence of intra-corporate transferees. Intra-corporate transferees are managers or executives
and specialists, as defined respectively in paragraphs (i) and (ii) below, who are employees of firms that
provide services in Lithuania through a commercial presence and who have been in that prior employment
of their firm outside Lithuania for a period of not less than one year immediately preceding the date of their
application for admission.
(i) Intra-corporate transferees occupying senior managerial or executive positions and:
- directing the establishment or a department or subdivision of the establishment; or
- supervising and controlling the work of other supervisory, professional or managerial employees; or other
personnel actions.
Duration of temporary stay of transferee managers and executives is three years.
The stay may be extended for as long as the enterprise exists.
(ii) Specialists possessing uncommon knowledge essential for the operations of the establishment. Upon
request establishments are to certify the qualifications of their transferees seeking entry.
Duration of temporary stay of transferee specialists is three years.
Business visitors
Natural persons of another WTO Member who enter and temporarily stay in the Republic of Lithuania for
purposes related to negotiating and fulfilling services contracts, training staff, setting up of a commercial
presence, installing the equipment and similar activities.
The duration of temporary stay is up to three months a year.
144 Unbound, except for measures concerning the categories of natural persons referred in the market access
column. Subsidies available only to natural persons may be limited to Lithuanian citizens
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Lithuania’s  commitments  are  same,  as  Liechtenstein’s,  except  that  in  relation  to  the
commercial presence mode, while the latter had qualified its commitment with a
condition, the former does not have any limitations or conditions. For both MA as well as
NT, the first three modes are committed to unconditionally, thereby allowing trade in
HES without any barriers. For the presence of natural persons, the horizontal limitations
relate to allowing temporary stay of certain categories of natural persons for MA purpose.
In relation to NT, in addition to measures concerning these categories of persons, the
subsidies with regard to natural persons are stated to be limited to Lithuanian citizens.
3.2.20 FYR Macedonia
Both for MA and NT, supply modes 1, 2 and 3 are committed to without any limitations.
With regard to mode 4, the commitment is limited to the extent of the horizontal section
both for MA145 as well as NT.146 An MFN exemption specific to the educational services
is set forth which relates to certain academic exchange programs and visits.
145 Temporary Entry and Stay of Natural Persons
Unbound, except:
For the entry and temporary stay of natural persons who fall into one of the following categories:
(i) Intracorporate transferees Natural persons being temporarily transferred to supply services through
commercial presence in the territory of FYROM.  Intracorporate transferees are persons occupying senior
managerial or executive positions.  This category also includes specialists - natural persons possessing high
or uncommon qualifications or knowledge essential for the functioning of the company, which are important
to the services that the company supplies, and who posses knowledge of the organization's services, research
equipment, techniques or management.
For temporary stay of intracorporate transferees a temporary residence clearance is valid up to three years
and is renewable upon request up to two years.
(ii) Business visitors Natural persons who stay temporarily in FYROM in order to conclude the contract for
the sale of a service on behalf of the enterprise they are employed or mandated for or participate in business
meetings, fairs and other similar activities. Business visitors are persons not based in FYROM and receiving
no remuneration from a source located in FYROM, who are engaged in activities related to representing a
services supplier for the purpose of negotiating for the sale of the services of that supplier.  Those
representatives cannot be engaged in making direct sales to the general public or in supplying services
themselves.
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Because of its liberal commitments, Macedonia does not have any barriers to trade in
HES. It allows foreign education service providers access to its educational markets for
offering cross-border (online) education; does not impede movement of its citizens in
moving abroad for study; and allows foreign educational institutions to establish
commercial  presence  in  its  country  without  any  restrictions  or  limitations.  The  only
limitations it has set forth are those relating to presence of natural persons, where its
commitments  are  limited  to  allowing  entry  and  temporary  stay  for  certain  categories  of
persons. Moreover, it has not offered NT in relation to real estate and land rights.
Macedonia has inscribed an MFN exemption that is specific to the educational services
sector. According to this exemption, it can make preferences in implementation of student
exchange programs, for visits by educators, and for educational institutions in order to
promote cooperation in cultural exchange. This exemption is for an indefinite period of
time and extends to (applies to) all countries. The requirement for particular international
participation in the development of general and specialized educational programs,
including  special  regional  or  international  programs  is  given  as  the  reason  for  such
exemption.
The duration of temporary stay for business visitors is limited to 90 days with the possibility of renewal
upon request.
146 Unbound except for the categories in the Market Access column.
Real Estate and Land Rights – Unbound
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3.2.21 Mexico
Its MA commitments to mode 1 and 2 are without any limitations and for mode 3; a cap
on foreign investment and a condition prior authorization are the limitations. Mode 4
commitments are only to the extent of horizontal section.147 The  NT  commitments  are
made for first three modes of supply without any limitations, including the commercial
presence for which MA conditions were set forth. The mode 4 commitments are limited to
the extent of horizontal section.148 No MFN exemption is listed.
147 Unbound, except for measures affecting the entry and temporary stay of natural persons in the following
categories:
a) persons directly responsible for the sale of a service; and b) persons transferred within the same
enterprise, provided they are executives, managers or specialists
For the purposes of this offer:
a) persons directly responsible for the sale of a service, means persons representing an enterprise that carries
on an activity in a country party to the Agreement who is temporarily to enter Mexican territory (for up to
90 days) in order to sell or negotiate the sale of a service or conclude agreements for the sale of the said
service on behalf of the enterprise they represent, provided this does not in any case constitute a direct sale
to the general public
b) persons transferred within the same enterprise, means the employees of an enterprise who have been
employed by that enterprise for at least a year preceding the abstention of temporary entry into Mexican
territory (one year with option of renewal) in order to continue providing their services in that enterprise or
a subsidiary of that enterprise in accordance with national laws on the subject.  This offer is confined to the
categories of executives, managers and specialists.
- executives, are persons in an enterprise who primarily direct the management of the enterprise or establish
its goals and policies or those of any of its main components or activities, exercise wide latitude in decision-
making and receive only general supervision and instructions from higher level executives, the Board of
Directors, or shareholders of the enterprise.
- managers, are persons in an enterprise who primarily direct the enterprise or its departments or divisions,
supervise and control the work of other supervisory, professional or managerial staff, have the authority to
hire, fire and take other personnel actions, and exercise discretionary authority over higher level day-to-day
operations
- specialists, are persons within an enterprise who possess knowledge at an advanced level and proprietary
knowledge of the enterprise's production, services, research equipment, techniques or management
148 Unbound, except for measures affecting the categories of natural persons indicated in the market access
column. The following activities are reserved for Mexican nationals:  ship captains, aircraft pilots, ship
masters, ships engineers, ships mechanics, crews of ships and aircraft under the Mexican flag, airport
managers, harbour pilots, customs brokers, train crews.
Subsidies granted to natural persons may be limited to Mexican citizens
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Mexico has chosen to keep a limitation of 49% stake and a pre-requisite of approval from
the Ministry of Public Education for mode 3. In relation to presence of natural persons the
MA commitment  is  limited  to  allowing  entry  and  temporary  stay  to  certain  category  of
persons, whereas the NT limitation restricts the subsidies granted to natural persons only
to the Mexican citizens. No other commitments create any barrier to HE trade in Mexico.
Mexico plans to make deliberate efforts in international trade in educational services and
an unverified source indicates that it has requested the United States to eliminate all NT
restrictions for the provision of adult education services and other education services
through all modes of supply.149
3.2.22 Moldova
Except for mode 4, for which horizontal section150 commitments were made, it has
entered into full and unconditional MA commitments to all other modes of supply. All
four modes of supply are fully committed for NT. No MFN exemption was listed.
149Centre for Educational Research and Innovation, Trade in Education Opportunities, at 305.
150 Movement of natural persons - Unbound, except for measures concerning
temporary entry and stay of nationals of another member who fall into the categories listed below:
Services salespersons - persons not based in the territory of Republic of Moldova and receiving no
remuneration from a source located within Republic of Moldova, who are engaged in activities related to
representing a services supplier for the purpose of negotiating for sale of the services of that supplier: (a)
such sales are not directly made to the general public and (b) the salesperson is not engaged in supplying the
service. Entry for persons named in this section is limited to a 90 days period. Prolongation is allowed only
once a year after two months from the date of expiration of this period.
Persons responsible for the setting up of a commercial presence: persons who are employees of an
enterprise not having presence in Republic of Moldova and who have been beforehand employees of that
enterprise outside Republic of Moldova for a time period not less than one year immediately preceding their
application for admission, and who are entering Republic of Moldova for the purpose of setting up a
commercial presence of that enterprise in Republic of Moldova.
Persons responsible for the setting-up of a commercial presence may not engage in market direct sales to the
general public or supply services them. Entry for persons named in this section is limited to a 90 days
period.
Prolongation is allowed only once a year after two months from the date of expiration of this period.
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Moldova has made one of the most liberal commitments for trade liberalization in the
whole  of  educational  services  including  all  sub-sectors.  A policy  like  this  with  the  only
exception of restricting presence of natural persons for entry and temporary stay provides
international trade in educational services by foreign educational providers with level-
playing field alongside the domestic education service providers within Moldova.
Persons who are employees of an enterprise outside Moldova not having commercial presence in Moldova,
which has concluded a services contract with an enterprise engaged in substantive business in Moldova, and
who have been beforehand employees of the enterprise outside Moldova for a time-period of not less than
one year immediately preceding their application for admission.
Per contract, temporary entry for a limited number of services suppliers will be granted for a single period
of three months, the number of service suppliers depending on the size of the task to be performed under the
contract. Individual service providers not employed by such enterprise outside Moldova are considered as
persons seeking access to the Moldavian employment market. Entry for persons named in this section is
limited to a 90 days period. Prolongation is allowed only once a year after two months from the date of
expiration of this period.
- Intra-corporate transferees - managers, executives and specialists, as defined below, who are employees of
firms that provide services within Moldova through a branch, subsidiary, or affiliate established in Moldova
and who have been prior employees of their firm outside Moldova for a period of not less than one year,
immediately preceding the date of their application for admission:
managers - persons within an organization who primarily direct the organization, or a department or sub-
division of the organization, supervise and control the work of other supervisory, professional or managerial
employees,  have  the  authority  to  hire  and fire  or  remand the  decision  on  hiring,  firing,  or  other  personal
action (such as promotion or leave authorization), and exercise discretionary authority over day-to-day
operations. Do not include first line supervisors, unless the employees supervised are professional, not does
it include employees who primarily perform tasks necessary for the provision of the service.
Specialists - persons within an organization who possess knowledge at an advanced level of continued
expertise and who possess priority knowledge of the organization's services, research equipment,
techniques, or management.
Executives - persons within the organization who primarily direct the management of the
organization, exercise wide latitude in decision-making, and receive only general supervision on direction
from higher-lever executives, board of directors, or stockholders of the business. Executives would not
directly perform tasks related to the actual provision of a service or services of the organization Entry for
persons named in this section is limited to a three years period that may be extended for up two additional
years for a total term not to exceed five years.
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3.2.23 New Zealand
Modes 1, 2 and 3 of supply are without any limitations both for MA and NT. With regard
to mode 4, the commitment is limited to the extent of horizontal section both for MA 151
and NT.152 No MFN exemption is listed for this sector.
Among the four member states that have tabled formal negotiating proposals for
educational services at the WTO, only Australia and New Zealand have actually made full
151 Unbound except for measures concerning the entry and temporary stay of natural persons of another
Member, employed by a service supplier of another Member that supplies services within New Zealand
through a commercial presence, falling within the following categories;
A.   Executives and senior managers, as intra-corporate transferees, for periods of initial stay up to a
maximum of three years: Executives and senior managers being natural persons who are senior employees
of an organisation, who have been employed by that organisation for at least twelve months prior to their
proposed transfer to New Zealand, and who are responsible for the entire or a substantial part of an
organization’s operations in New Zealand, receiving general supervision or direction principally from
higher level executives, the board of directors or stockholders of the business;
B.   Specialist and/or senior personnel, as intra-corporate transferees, for periods of an initial stay up to a
maximum of twelve months: Specialist and/or senior personnel being natural persons being transferred to
undertake a specific or specialist task at a senior level within the company; this may include, for example,
short-term specialist development projects; or the establishment in New Zealand of a commercial presence
of a service supplier with its head of operations in the territory of another Member and not having any other
commercial presence in New Zealand;
C.   Specialist personnel, subject to labour market tests, as intra-corporate transferees, for periods of stay up
to a maximum of three years: Specialist personnel being natural persons with trade, technical or professional
skills who are responsible for or employed in a particular aspect of an organisation's operations in New
Zealand.  Skills are assessed in terms of the applicant's employment experience, qualifications, and
suitability for the position;
D.   Installers and servicers, as intra-corporate transferees, for periods not exceeding three months in any
twelve  month  period:  Installers  and  servicers  being  natural  persons  who  are  installers  and  servicers  of
machinery and/or equipment, where such installation and/or servicing by the supplying company is a
condition of purchase of the said machinery or equipment;
E.   Service sellers, as business visitors, for a period or periods not exceeding in aggregate three months in
any calendar year: Service sellers being natural persons who are representatives of a service supplier of
another Member, whether or not that service supplier has a commercial presence in New Zealand, and are
seeking temporary entry to New Zealand for the purpose of negotiating for the sale of services or entering
into agreements to sell services for that service supplier, where those representatives will not be engaged in
making direct sales to the general public.
Unbound in cases of labour/management disputes
152 Unbound except for measures concerning the categories of natural persons referred to in the market
access column
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liberalization commitments for HES, including the commercial presence mode.153 New
Zealand clearly stands to gain by venturing into trade liberalization of HES and seeks
such opening up by other WTO members for mutual benefits with regard to foreign
educational services. However, the New Zealand government does face certain
difficulties154. Some of the difficulties are: 1) Under the GATS obligation, the government
cannot restrict the number of private universities or colleges or the number of students
enrolled; 2) Once the NZQA (New Zealand Qualifications Authority) grants approval to
foreign institutions to use the title ‘university’ and are accredited, they are eligible for the
same level of tuition subsidy as public universities, and this has drawn much criticism.
Like most other countries, New Zealand’s GATS undertaking specifically apply to private
education providers, meaning that public education remains unbound by the agreement.
Some types of subsidies to private institutions that are not so clearly ‘services purchased
for governmental purposes, such as research funding, may have to be made available on a
non-discriminatory basis to foreign providers under the NT principle. 155
3.2.24 Norway
Norway has adopted a unique methodology of committing to education services in a dual
fashion by differentiating its commitment to educational services leading to the conferring
153 While Japan made partial commitments to higher education, USA, which is the other member that made
negotiating proposals, has not yet entered into commitments for this sub-sector.
154 Sudhanshu Bhushan, ‘Background Paper’. Conference on Internationalisation of Higher Education:
Issues and Concerns held 26 – 27 August 2004 (New Delhi: National Institute of Educational Planning and
Administration, 2004).
155 Christopher Ziguras, “The Impact of GATS on Transnational Tertiary Education: Comparing
Experiences of New Zealand, Australia, Singapore and Malaysia”, The Australian Educational Researcher,
Volume 30, No.3, Dec 2003. (Hereafter referred to as Impact of GATS).
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of state recognized exams and / or degrees and the services which do not lead to such state
recognized exams and/or degrees. These are as follows:
Market Access: (1) Educational services leading to recognized exam and/degrees: In
relation to modes 1 and 3 the MA commitment has a limitation relating to authorization.
While commitment for mode 2 is unconditional, commitment for mode 4 is only to the
extent specified under the horizontal section156.  (2) Educational services not leading to
state recognized exams and / or degrees - Full commitments without any limitations for
modes 1, 2 and 3, whereas for mode 4, the commitment is limited to the extent indicated
in the horizontal section157.
National Treatment: In relation to educational services leading to state recognized
exams/degrees modes 1, 2 and 3 are committed to for NT without any limitations.
156 Subsidies: None
Movement of Natural Persons:
Unbound, except for the temporary presence and without requiring compliance with an economic needs test
of categories A and B below:
A.   Managers and executives, specialists as intra-corporate transferees, provided that the service supplier is
the corporation to which these are attached.  Temporary entry, stay and work limited to a two-year period.
Executives/managers - persons working in a senior position within a juridical person, who primarily direct
the management of the establishment, receiving general supervision or direction principally from the board
of directors or stockholders of the business or their equivalent, including:
-  directing the establishment or a department or subdivision of the establishment;
-  supervising and controlling the work of other supervisory, professional or managerial employees;
-  having the authority personally to hire and fire or recommend hiring, firing or other personnel actions.
Specialists - persons working within a juridical person who possess uncommon knowledge essential to the
establishment's service, research equipment, techniques or management.  In assessing such knowledge,
account will be taken not only of the knowledge specific to the establishment, but also whether the person
has a high level of qualification referring to a type of work or trade requiring specific technical knowledge,
including membership in an accredited profession.
B.   Business visitors.  Temporary entry, stay and work limited to a three month period
Business visitors -
a) persons who are representatives of a service supplier and are seeking temporary entry for the purpose of
negotiating for the sale of services or entering into agreements to sell services for that service supplier,
where those representatives will not be engaged in making direct sales to the general public or in supplying
services themselves.
b) persons working in a senior position, as defined above, within a juridical person, who are responsible for
the setting up in Norway of a commercial presence of a service supplier of a Party when:
-  the representatives are not engaged in making direct sales or supplying services, and
-  the service supplier has no other representative, branch or subsidiary in Norway.
157 Ibid.
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However, mode 4 commitment is limited to the extent of horizontal section158 and
requires an additional condition of an exam to be passed. The only difference in NT
commitments to services not leading to such exam/degree is that the additional condition
of passing an exam is not applicable. No MFN Exemption is listed for this sector.
The rationale behind differentiating educational services which lead to state recognized
exams/degrees  from  those  which  do  not,  is  to  curb  or  control  market  access  for  the
commercial presence mode with conditions of authorization and financial assistance.
Norway allows foundations and other legal entities to offer additional parallel or
specialized education on a commercial or non-commercial basis, leading to a state
recognized exam/degree with the prerequisite being ‘prior-authorization’. Moreover,
financial assistance to educational institutions or to students is only available for studies at
certified establishments. This applies to both cross-border trade in education as well as
commercial presence. In relation to presence of natural persons, it is not bound to NT
except as indicated in horizontal section and the teaching qualifications from abroad may
be recognized after passing a Norwegian exam.  However, for educational services not
leading to state recognized exams/degrees, its commitments do not create any limitations
to trade in HES.  The recent policies on HE adopted by the Norwegian government concur
with international trends, which favour the market economy, decentralization, and greater
158 Subsidies:  Subsidies available to natural persons may be limited to Norwegian citizens
Movement of Natural Persons:
Unbound except for measures concerning the categories of natural persons referred to in
the Market Access column
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accountability from public institutions.159 Due to these and other such scenarios prevailing
in Europe in general and Norway in particular, there is growing internationalisation and
marketization of universities and HE in Norway.
3.2.25 Oman
Both for MA and NT supply, modes 1, 2 and 3 are committed to, without any limitations.
With regard to mode 4, the commitment is limited to the extent of the horizontal section
both for MA160 as well as NT161. No MFN exemption was listed for this sector.
159 Arild Tjeldvoll, “The Service University in Service Societies The Norwegian Experience”, eds., Jan
Currie and Janice Newson, Universities and Globalization Critical Perspectives, (Thousand Oaks: SAGE
Publications, 1998).
160 Unbound except for measures concerning entry and temporary stay of natural persons who fall into one
of the following categories:
(i) Business Visitors: Persons not based in Oman, who visit Oman on behalf of a service supplier for
business negotiations (and not for direct sale of services) or for doing preparatory work for establishing
commercial presence in Oman.
Entry for persons in this category shall be for a period of 90 days.
Persons who are employees of an enterprise outside Oman, not having commercial presence in Oman,
which has concluded a services contract with an enterprise engaged in substantive business in Oman and
who provide a service in Oman as professionals on behalf of enterprise outside Oman.  Entry and stay of
persons in this category shall be for a period of 90 days.
(ii) Employees of juridical persons Limited to 20% of the total number of personnel of a service supplier.
The entry of such natural persons shall be for a period of two years subject to renewal for two additional
years with a maximum of four years.
Managers:   Persons  within  an  organization  who  primarily  direct  the  organization  or  a  department  or  sub
division of the organization, supervise and control the work of other supervisory, professional or managerial
employees, have the authority to hire or fire or recommend hiring, firing, or other personnel actions (such as
promotion or leave authorization), and exercise discretionary authority over day-to-day operations.  Does
not include first-line supervisors unless the employees supervised are professionals nor does it include
employees who primarily perform tasks necessary for the provision of the service.
Executives: Persons within an organization who primarily direct the management of the organization,
establish the goals and policies of the organization, exercise wide latitude in decision-making, and receive
only general supervision or direction from higher-level executives, the board of directors or stockholders of
the business. Executives would not directly perform tasks related to the actual provision of service or
services of the organization.
Specialists: Persons within an organization who possess knowledge at an advanced level of continued
expertise and who possess proprietary knowledge of the organization's services, research, equipment,
techniques or management.
161 Unbound except for measures concerning the categories of natural persons referred to in the market
access column
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Oman has a good presence of overseas institutions including the prestigious Indian Birla
Institute of Technology of Ranchi, setting up its own offshore campus.162 Excepting the
mode 4 commitments which are only to the extent of allowing certain category of persons
for entry and temporary stay and measures concerning them, Oman has made full
commitments to all other modes, which provides foreign education providers an equal and
level-playing field to venture into offering HES in Oman. Institutions of higher learning
from various WTO Member counties can either have branch campuses or otherwise
provide educational services by twinning programmes or local representative service
providers.
3.2.26 Panama
The  MA  commitments  have  been  made  for  mode  1  and  2  without  limitations.  With
respect to mode 3 there is a condition of approval and inspection and mode 4 commitment
is limited to the extent of horizontal section.163 The NT commitments for mode 1, 2 and 3
162 K.B.Powar, “Implications of WTO/GATS on Higher Education in India”, online: UNESCO,
<http://www.unesco.or.kr/kor/activity/ed/data/Session%204%20(India)-kbpowar.Doc>.
163 Unbound except for the measures concerning the temporary entry of the following categories of
personnel:
(a) Sellers of services:  persons not established in Panama and not receiving remuneration from a source
situated in Panama, who are engaged in activities connected with the representation of suppliers of services
for the purpose of negotiating the sale of the services of those suppliers.
(b) Managers, administrators and specialists who are employed by firms which supply services in Panama
through a branch, subsidiary or affiliate and who have been previously in its employ for not less than six (6)
months immediately preceding the date of application of entry.
MANAGERS: Persons who occupy the highest position in the enterprise, direct the management of the
enterprise or one of its departments or subdivisions, supervise and control the work of other supervisory or
managerial staff, have the authority to hire and fire, and exercise discretionary authority over the general
operations of the enterprise.  This category does not include first-line supervisors, unless the employees
supervised are professionals, nor does it
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do not have any limitations. It has not made commitments to mode 4, except to the extent
specified in horizontal section.164 No MFN exemption is listed for this sector.
The prior approval of the Ministry of Education and inspection by the University of
Panama is what it takes for MA into the HE sector in Panama by foreign educational
institutions. Except for keeping the horizontal commitments’ limitation equally applicable
for movement of academics and educational administrators, Panama has not made any
other limitations for supply of higher education services.
3.2.27 Poland
It has made MA commitments for modes 1, 2 and 3. Although it has not stated any
limitations on commercial presence, for modes 1 and 2 it stated certain exclusion relating
to overseas education services. However, it made full NT commitments for all four modes
without any limitations. No MFN exemption was listed.
Poland’s HE policy is undergoing some significant changes. A new Act on Higher
Education has been proposed to consolidate three different acts and have comprehensive
include employees who mainly perform functions necessary for the supply of the service.
ADMINISTRATORS:  Persons who direct the administration of the enterprise, establish its goals and
policies, have wide latitude in decision-making and receive only general supervision and direction from
managers, the Board of Directors or shareholders of the enterprise.  Administrators do not directly perform
functions connected with the supply of the enterprise's services.
SPECIALISTS:  Persons within an organization who possess the knowledge at an advanced level of
continuous experience and are in possession of confidential information about the services, research,
equipment, techniques or administration of the enterprise.
Unbound for intrinsic professional services or those connected with the sectors included in this Schedule,
other than those specified in Section 1.A. Professional Services.
164 Unbound, except as indicated in the market access column.
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regulation  of  the  system  of  HE. 165 In relation to trade liberalization policy, the
commitment made to HES is only for the provision of private educational services. The
limitation placed on modes 1 and 2 is that the public system of education and scholarships
do not cover educational services ‘supplied from abroad’ and ‘supplied abroad’
respectively. Horizontal commitment allows temporary stay of key personnel and
issuance of work permits. However, it also provides that it is not bound to provide
subsidies and other form of public assistance.
3.2.28 Sierra Leone
There are no limitations on MA commitments for modes 1 and 2.  Mode 3 supply is not
committed to. In relation to mode 4 it remains ‘unbound’ except to the extent of the
horizontal section166.  However, a condition of approval has been inscribed for this mode.
In  relation  to  NT,  modes  1  and  2  have  been  committed  to,  without  limitations.  No
commitment in relation to mode 3 supply was made. Commitment to mode 4 is limited to
the extent specified in the horizontal section167 and  two  conditions  were  stated  in  this
behalf. No MFN exemption was stated in this regard.
165 The  draft  version  of  the  Act  was  ready  in  March  2004  and  submitted  to  the  Polish  Parliament.  See
EURYDICE – The information network on education in Europe, Focus on the Structure of Higher
Education in Europe 2004/05, online:
<http://www.bologna-bergen2005.no/Docs/02Eurydice/0504_Eurydice_National_trends.pdf ->.
166 Unbound, except for senior management personnel and technical experts not available in the local labour
market.  Prior to a natural person working in Sierra Leone, a Work Permit must be obtained.
167 None, with respect to categories of persons indicated in market access.  Unbound for all other categories
of persons.
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With respect to mobility of people (presence of natural persons), it allows senior
managerial personnel and technical experts, provided there is unavailability of such
persons within local labour market and work permit has been obtained.  An approval from
the Ministry of Education is a pre-requisite for MA in this regard. In relation to NT,
possession  of  qualification  of  a  Bachelors  degree  or  above  and  an  appropriate  title  like
‘professor’, ‘lecturer’ or ‘senior engineer’ must be satisfied.
3.2.29 Slovak Republic
No limitations to MA commitments were made in regard to modes 1 and 2. For
commercial presence, conditions of authorization and compliance with requirements are
carved out. The mode 4 commitment is limited to the extent of the horizontal section.168
168 Acquisition of Real Estate: None except for land
Presence of Natural Persons: Unbound, other than for temporary entry, stay and work, without requiring
compliance with economic needs test, of the following categories of natural persons providing services:
i) The temporary presence, as intracorporate transfers, of natural persons of the following categories,
provided that the service supplier is a juridical person and that the persons concerned have been employed
by it for at least one year immediately preceding such movement:
a) Essential senior executives working within a juridical person who primarily direct the management of the
establishment or one of its departments and who receive only general supervision or direction principally
from the board of directors or stockholders. Executives would not directly perform tasks related to the actual
provisions of the services of the establishment.
b) Specialists working within a juridical person who possess high or uncommon qualifications and
knowledge essential to the establishment's service, research equipment techniques or management.  In
assessing such knowledge account will be taken not only of the knowledge specific to the establishment, but
also of whether the specialist has a high level of qualification referring to a type of work or trade requiring
specific technical knowledge, including membership of an accredited profession.
ii) The temporary presence of natural persons in the following categories:
a) Persons not residing in the territory of the Slovak Republic who are representatives of a service provider
and are seeking temporary entry for the purpose of negotiating for the sale of services or entering into
agreement to sell services for that service provider where those representatives will not be engaged in
making direct sales to the general public or in supplying services themselves
b) Persons working in senior position as defined in i) a) above, within a juridical person, who are
responsible for setting up in the Slovak Republic of a commercial presence of a service provider when they
are not engaged in making direct sales or supplying services and when the service provider has its principal
place of business in the territory of a MTO Member other than the Slovak Republic and has no
representative office, branch or subsidiary in the Slovak Republic.
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Full NT commitments are made without any limitations for modes 1 and 2. In relation to
mode 3, a condition regarding board members was stipulated. Concerning mode 4 of
supply, the commitments are limited to the extent specified in the horizontal section.169
There is no exemption listed for MFN.
In 1996, the legal basis was set up to allow Transnational Education (TE) to operate. TE
providers that were operating even before 1996 had to submit an application for
establishing a HE institution and if the demand was rejected they were obliged to dissolve
their institution. 170 Slovakia allows foreign nationals to obtain authorization from
competent authorities to establish and direct an education institution and to teach subject
to complying with qualification and material requirements on establishment of such an
institution. However, for gaining NT in the commercial presence mode, the majority of
the members of the board have to be of Slovak citizenship. There are limitations and
conditions specified in relation to real estate and land, which have to be complied by
foreign educational service providers. Real property could be acquired, through
establishment of a Slovak legal entity and land could be acquired by authorization. This
allows establishment of branch campuses, which are owned by the educational institution.
169 Acquisition of real estate Limitations on real estate acquisition by foreign physical and legal entities.
Foreign entities may acquire real property through establishment of Slovak legal entities or participation in
joint ventures.
Acquisition of the land by foreign entities is subject to authorization.
Presence of Natural Persons:
None for the categories offered under Market Access
170 See Chantal Kauffmann, “Recognition of Transnational Education Qualifications”. Paper from the




The MA commitments to modes 1, 2 and 3 are full and without any limitations. Mode 4 is
committed only to the extent specified in horizontal section171. There are no limitations to
NT commitments for modes 1 and 2. The condition or limitation on mode 3 commitment
relates to board majority. The mode 4 commitment is to the extent of horizontal section.
172 No MFN exemption is listed.
The Slovenian trade liberalization for HES does not create any barriers or conditions to
foreign education service providers, as its commercial presence commitment is full and
171 Unbound, except for measures concerning the entry into and temporary stay, without requiring
compliance with an economic need test#2, of a natural person which falls in one of the following categories:
Business Visitors:
A natural person, who stays in the Republic of Slovenia without acquiring remuneration from or within the
Republic of Slovenia and without engaging in making direct sales to the general public or supplying
services, for the purpose of participating in business meetings, business contacts, including negotiations for
the sale of services, or other similar activities, including those to prepare the establishment of commercial
presence in the Republic of Slovenia.
The duration of temporary stay is limited with a 90-day visa.
Intra-Corporate Transferee#3: Natural persons of another Member who have been employed by juridical
persons of another Member for a period of not less than three years immediately preceding the entry or have
been partners in it (other than majority shareholders):
a) Natural persons occupying a senior position, who primarily direct the management of the establishment,
receiving general supervision, direction, principally from the board of directors or stockholders of the
business or their equivalent, including:
-  directing the establishment or a department or sub-division of the establishment;
- supervising and controlling the work of other supervisory, professional or managerial employees;
- having the authority personally to hire and fire or other personnel actions.
b) Natural persons working within a juridical person who possess special knowledge and uncommon
qualifications essential to the establishment's service, research equipment, techniques or management.  In
assessing such special knowledge, account will not be taken only of knowledge specific to the
establishment, but also of whether the person has a high level of qualifications referring to a type of work or
trade requiring specific technical knowledge, including membership of an accredited profession. The
duration of temporary stay for "intra-corporate transferees" is limited with a "business visa" and a residence
permit, which may be granted up to one year with extensions
172 Unbound, except for measures concerning the categories of natural persons referred to in the Market
Access Column.
To the extent that any subsidy is made available to natural persons, their availability may be limited to
nationals of the Republic of Slovenia.
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unconditional. Moreover the NT limitation for commercial presence requires a majority of
the Board to be Slovenian citizens and does not carve out any other limitations. In relation
to presence of natural persons, certain categories of persons are allowed entry and
temporary stay. When subsidies are made available to natural persons, their availability is
limited to nationals of Republic of Slovenia.
3.2.31 Switzerland
The  MA  and  NT  commitments  to  modes  1,  2  and  3  are  full  and  unconditional
commitments. With regard to mode 4, the commitment is limited to the extent of
horizontal section both for MA173 and NT174. There is no MFN exemption listed.
173 Unbound except for measures concerning the entry and temporary stay of natural persons (hereafter
persons) falling within the following categories, as defined in paragraphs I and II below, and subject to the
following limitations and conditions and to the limitations and conditions on national treatment set out
under the national treatment column:  Entry and stay of foreign service suppliers in Switzerland is subject to
authorization (requirement of residency permit and work permit).  Authorization is granted subject to
measures fixing overall numbers of work permits allocated.
For essential personnel as defined in paragraph I below, the period of stay is limited to a period of three
years, which may be extended to a maximum of four years.
For other essential personnel as defined in paragraph II below, the period of stay is limited to three months
within one year; if an authorization for such a period of stay is renewed the following year, the applicant
must stay abroad at least two months between the two consecutive periods of stay in Switzerland. Persons
staying in or entering Switzerland with an open-ended or prolong able residence permit based on an
employment contract not limited in time for Switzerland are not considered as persons
residing in or entering Switzerland for the purpose of temporary stay or temporary employment in
Switzerland
I. Essential persons transferred to Switzerland within a specific business or company
(intra-corporate transferees) Are considered as essential those persons - defined in detail below - who are
employees of a business or company  (hereafter enterprise) providing services in Switzerland through a
branch, subsidiary or affiliate established in Switzerland and who have been beforehand employees of their
enterprise outside Switzerland for a period of not less than one year immediately preceding their application
for admission.
a) Executives and senior managers:  Persons who primarily direct the enterprise or one of its departments
and who receive only general supervision or direction from high-level executives, the board of directors or
the stockholders of the enterprise.  Executives and senior managers would not directly perform tasks related
to the actual provision of services of the enterprise.
b) Specialists:  Highly qualified persons who, within an enterprise, are essential for
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When a WTO member enters into commitments for commercial presence mode without
any limitations, it is regarded as having achieved very open trade liberalization.
Switzerland’s commitments for HES are such that it has no trade barriers for foreign
education providers. However, for movement of natural persons, its commitment is
limited to certain categories of persons only. Moreover subsidies, tax incentives and
credits, are for Swiss domiciled persons only.
the provision of a specific service by reason of their knowledge at an advanced level of expertise in the field
of services, research equipment, techniques or management of the enterprise.
II. Other essential persons moving to Switzerland
a) Services sellers:  Persons employed or mandated by an enterprise and who stay temporarily in
Switzerland in order to conclude the contract for the sale of a service on behalf of the enterprise which
employs them or has mandated them.  Services sellers may not sell services directly to the general public or
supply services themselves.
b)  Persons  responsible  for  the  setting  up  of  a  commercial  presence:   Persons  who  are  employees  of  an
enterprise not having commercial presence in Switzerland and who have been beforehand employees of that
enterprise outside Switzerland for a time period not less than one year immediately preceding their
application for admission, and who fulfil the conditions of paragraph Ia) above, and who are entering
Switzerland for the purpose of setting up a commercial presence of that enterprise in Switzerland.  Persons
responsible for the setting-up of a commercial presence may not engage in making direct sales to the general
public or supply services themselves.
c) Persons who are employees of an enterprise outside Switzerland not having commercial presence in
Switzerland (other than enterprises providing services as defined by CPC 872), which has concluded a
services contract with an enterprise engaged in substantive business in Switzerland, and who have been
beforehand employees of the enterprise outside Switzerland for a time period of not less than one year
immediately preceding their application for admission, and who fulfil the conditions of paragraph Ib) above
and who provide a service in Switzerland as a professional of a service sector as set out below on behalf of
the enterprise outside Switzerland;  as a further requirement five years of related experience is required.  Per
contract, temporary entry for a limited number of service suppliers will be granted for a single period of
three months, the number of service suppliers depending on the size of the task to be performed under the
contract.  Individual services providers not employed by such enterprise outside Switzerland are considered
as persons seeking access to the Swiss employment market.
174 Unbound except for measures concerning the categories of natural persons referred to in the market
access column, subject to the following limitations and conditions:
Working conditions prevailing in the branch and the place of activity provided by law and/or collective
agreement (with respect to remuneration, working hours, etc.), measures limiting professional and
geographical mobility within Switzerland, regulations related to statutory systems of social security and
public retirement plans (with respect to qualifying period, residency requirement, etc.), and all other
provisions of the legislation relating to immigration, entry, stay and work.  The enterprise employing such
persons shall cooperate, upon request, with the authorities in charge of the enforcement of these measures.
Eligibility for subsidies, tax incentives and tax credits may be limited to persons domiciled in a particular
geographical subdivision of Switzerland.
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3.2.32 Chinese Taipei
The MA commitments to modes 1 and 2 do not have any limitations. In regard to the
commercial presence mode, a condition as to the Chief and Board of Directors is set forth
as a limitation. The mode 4 commitment is limited to the extent specified in the horizontal
section175. The NT Commitments relating to modes 1, 2 and 3 do not have any limitations
175 Entry and Temporary Stay of Natural Persons
Unbound, except for measures concerning the entry and temporary stay of natural persons in the following
categories:
(a) Business visitors may enter and stay for an initial period of no more than 90 days.
Business visitor being a natural person who stays in Chinese Taipei without receiving remuneration from
within Chinese Taipei and is not engaged in making direct sales to the general public, for the purpose of
participating in business meetings, business negotiations, the preparation for establishing a commercial
presence or other similar activities.
(b) Intra-corporate Transferees may enter and stay in Chinese Taipei for three-year initial period that may be
renewed for one-year periods indefinitely. Intra-corporate transferee being a natural person who has been
employed  by  a  juridical  person  of  another  member  for  a  period  of  not  less  than  1  year  and  who  seeks
temporary entry to provide services as a responsible person, a senior manager or a specialist through a
branch, subsidiary or affiliate established in Chinese Taipei.
A responsible person means a board director, the general manager, a branch manager or a
department head appointed by the board with the authority to sign for the employing entity.
A senior manager means a head or a supervisor who has the authority to appoint or remove the personnel or
to make such recommendation, and has the power to make decisions over the day-to-day operation.
A specialist means a natural person within an organisation who possesses knowledge at
an advanced level of expertise and who possesses proprietary knowledge of the organisation's services,
research equipment, techniques, or management. (Specialists may include, but are not limited to, members
of licensed professions.)
(c) A natural person employed by business entities in Chinese Taipei, may enter and stay for a period of no
more than 3 years.
(d) Persons who are employees of an enterprise outside Chinese Taipei not having commercial presence in
Chinese Taipei may enter and stay in Chinese Taipei with the following requirements:
i. The enterprise outside Chinese Taipei has concluded a service contract with an enterprise engaged in
business operation in Chinese Taipei;
ii. These persons should have been employed by the enterprise outside Chinese Taipei for a period of no less
than one year and have met the requirements prescribed for "specialist" above;
iii. The persons may not engage in other employment while in Chinese Taipei;
iv. The commitment relates only to the service activity which is the subject of the contract.  It does not
confer entitlement to practice generally as a licensed professional in Chinese Taipei.
Each  temporary  stay  may  be  for  a  period  of  no  more  than  90  days  or  for  the  duration  of  the  contract,
whichever is less. Such entry permit may be valid for a twelve-month period.
Such persons may be permitted multiple entries within the twelve month period.
The contract has to be obtained for providing services mentioned below: architectural services (8671),
engineering services (8672), integrated engineering services (8673), urban planning and landscape
architectural services (8674), computer and related services (841, 842, 843, 844, 845,849), research and
development services (851, 852, 853), market research and public opinion polling services (864),
management consulting services (865), services related to management consulting (866), engineering
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to it. As to mode 4, the commitment is limited to the extent specified in horizontal
section176. No MFN exemption was for this sector.
To set up a commercial presence in Chinese Taipei, foreign education service providers
need to comply with two requirements: i) the principal or president and chairman of the
board must be a national of Chinese Taipei; and ii) the number of foreigners as directors
must not exceed one third of the board and must not exceed five directors. Except for this
limitation, the unconditional commitments by Chinese Taipei for rest of the modes of
supply (excluding mode 4) ensure that the HES market is one without trade barriers and
limitations. Setting a limitation on mode 4, usually by way of horizontal limitation or
commitment is a common practice by most countries and the same is adopted by Chinese
Taipei as well. This relates to entry and temporary stay of certain categories of persons.
3.2.33 Trinidad And Tobago
The MA commitments to modes 1 and 2 are full and without any limitations, but it made
no  commitments  for  mode  3.  With  regard  to  mode  4,  the  commitment  is  made  without
any limitation except for registration and certification. While NT commitments to modes
1, 2 and 4 are full and without any limitations, mode 3 remained ‘unbound’
(uncommitted). There is no MFN exemption specified for this sector.
related scientific and technical consulting services (8675), maintenance and repair of equipment (633, 8861-
8866) (excluding maritime vessels and land transport equipment), and travel agencies and tour operators
services (7471).
176 Unbound, except for measures concerning the categories of natural persons referred to in the market
access column.
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The commitments offered by Trinidad and Tobago are unique as it relates only to
‘lectures’ at the tertiary level. It means that the main and clear intention of its negotiators
at WTO was not to offer foreign educational providers an opportunity to establish a
commercial presence such as offshore campuses or other such branches, etc and instead
just allow teaching professionals to deliver lectures at its local institutions. To enable this,
not  only  did  it  make  official  commitments  to  allow  ‘lectures’,  but  also  offered  mode  4
commitment with a (formality/nominal) requirement of registration and certification for
MA and without limitations for NT.
3.2.34 Turkey
It has listed full and unconditional MA commitments to modes 1, 2 and 4. In relation to
mode 3, the commitment is subject to certain limitations. Its NT commitments are without
any limitations whatsoever for all four modes of supply. No MFN exemption was listed
for this sector.
Turkey is one of the developing countries, which has made liberal commitments for the
HES,  both  in  respect  of  MA  and  NT.  The  commercial  presence  by  foreign  education
providers is allowed subject to the condition that such private universities can only be
established by foundations constituted under the Civil Code with the permission of the
Council of Ministers. Moreover, the majority of the administration of such foundations
must be Turkish. This indeed is a welcome deliberation from pro-education liberalization
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camps as Turkey is a traditional country and a developing economy. The city of Ankara
already has a vibrant international student and academic community and contributes to the
tourism and travel industry services in that region.
3.3 Liberalization Models
This third and final Part of Chapter 3 presents different models of liberalization of higher
education services that could be adopted by WTO members. Similar approaches adopted
by certain countries in making sector specific commitments are summarized and
presented. Trade barriers in services include the regulations that restrict or deny foreign
service suppliers access to the domestic markets or place foreign suppliers at a
competitive disadvantage to domestic suppliers. The GATS schedules of various countries
are one of the few data sources which enable identification and measurement of the extent
of trade and investment restrictions with respect to education services.177  As a result  of
differences in commitments (either full or partial) and the kind (nature) of commitments,
various models of trade liberalization for higher education services can be deduced from
the  schedules  of  those  34  countries  that  have  already  committed  their  higher  education
services sub-sector under GATS.  The twofold purpose behind this classification is to
make analytical interpretation of the commitments made so far as well as provide insight
for  WTO  members  that  are  yet  to  schedule  their  commitments  for  this  sector.  There  is
high probability that new liberalization commitments could follow Model A, B or C and if
177 Steven Kemp, “Trade in education services and the impacts of barriers to trade”, eds., Christopher
Findlay and Tony Warren, Impediments to Trade in Services, (London: Routledge, 2000). (Hereafter
referred to as Impacts of Barriers).
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none of these is suitable, the ‘unique commitments’ classification gives an overview of
how any member country could adopt an approach that suits its national education policy
agenda that happens to be very different and unique from all other WTO members.
1.Model A
Model A is the most liberal form of MA commitments to HES. Model A is adopted by
4178 countries that made full/comprehensive commitments for modes 1, 2 3, and
unconditional commitments for all four modes of supply for NT. The countries with such
model of commitments are Albania, Latvia, Moldova and Poland (See table 2). The MA
limitation or commitment for mode 4 exists to the extent of horizontal section, which is
allowance of entry and temporary stay of certain category of persons. This model is not
highly recommended and the mode 4 limitation for NT is something that would normally
be advisable to inscribe under the horizontal limitations.  However, some WTO members
may carve out their national commitments like this model if they wish to adopt a liberal
stand for trade in this sector.
LEGEND (for Tables 7 to 9)
N- Commitment with No limitations
C- Commitment with Condition/Limitation
H-Horizontal commitment/Limitation
U-Unbound (no commitment)
178 Poland’s commitment to modes 1 and 2 has limitations that the public system of education and
scholarships do not cover educational services ‘supplied from abroad’ and ‘supplied abroad’ respectively.
These two are not considerable limitations or conditions and thereby Poland’s commitments to modes 1 and
2 are treated as very liberal.
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U*-Unbound due to lack of technical feasibility **-Some variation (variation not shown
in table)
Table 7: Index of Commitments by Countries that follow ‘Model A’ Liberalization
2.Model B
Model  B also  illustrates  a  liberal  form of  commitments.  However,  it  is  not  as  liberal  as
Model  A  as  unlike  Model  A,  Model  B  does  not  give  full  NT  commitment  for  mode  4.
Model B can be said to be the most common form of commitments for liberalization of
the HE sector. It entails listing full and unconditional commitments for both MA and NT
to modes 1, 2 and 3 and limiting mode 4 commitments to the extent of horizontal section.
12 countries have adopted this model: Armenia, Congo RP, Croatia, Estonia, EC 12179,
Georgia, Lesotho, Lithuania, FYR Macedonia, New Zealand, Oman and Switzerland (See
table 8 below).
179 Certain variations by France, Spain, Italy, Denmark and Greece are not taken into consideration.
COUNTRY MODE OF SUPPLY
(Market Access)
1           2            3          4
MODE OF SUPPLY
(National Treatment)
   1         2         3        4
1 Albania N N N H  N N N N
2 Latvia N N N H  N N N N
3 Moldova N N N H  N N N N
4 Poland C C N H  N N N N
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Table 8: Index of Commitments by Countries that follow ‘Model B’ Liberalization
In most cases, the horizontal limitations relate to allowing entry and temporary stay for a
certain  category  of  persons.  In  some  cases  limitations  as  to  subsidies  are  also  set  forth.
There would be variations as to the category of persons or nature of subsidies listed by
different countries. Among the 12 countries, all three types of economies viz., under
developed, developing and advanced economies, are represented and this is a pointer that
this model could be adopted by any WTO member that wishes to carve out fairly liberal
commitments for trade in HES under the GATS framework.
3.Model C
Some countries have scheduled certain condition(s) as pre-requisites to MA for
commercial presence, despite having, like model A and B, full and unconditional
COUNTRY MODE OF SUPPLY
(Market Access)
1           2            3          4
MODE OF SUPPLY
(National Treatment)
   1         2         3        4
1 Armenia N N N H  N N  N  H
2 Congo RP N N N H  N N  N  H
3 Croatia N N N H  N N  N  H
4 Estonia N N N H  N N  N  H
5 EC 12** N N N H  N N  N  H
6 Georgia N N N H  N N  N  H
7 Lesotho N N N H  N N  N  H
8 Lithuania N N N H  N N  N  H
9 FYR Macedonia N N N H  N N  N  H
10 New Zealand N N N H  N N  N  H
11 Oman N N N H  N N  N  H
12 Switzerland N N N H  N N  N  H
114
commitments  to  modes  1  and  2.180 Czech Republic, Hungary, Jamaica, Mexico,
Norway181, Panama, Slovak Republic, Chinese Taipei and Turkey follow this model C
(See table 9).
Table 9: Index of Commitments by Countries that follow ‘Model C’ Liberalization
To take an example of a condition for commercial presence, in Hungary a foreign
educational institution is required to obtain a license from the Central Authorities to
establish a school. The condition or limitation may vary from country to country. For
instance, Mexico has a capital limit on maximum foreign investment of 49% and requires
prior authorization of the Ministry of Public Education or a state authority. Countries that
intend to curb access or have a cautious control over domestic educational markets by
foreign education service providers could adopt this model C. It allows the member
country’s government or education administration authorities an opportunity to limit,
control or otherwise streamline the secure growth of educational service opportunities by
foreign education service providers. For instance, Czech Republic has set forth an
additional condition of ‘quality’ and ‘suitability of facility’. Some countries, which prefer
180 The minor variations ignored for mode 2 in case of Turkey ignored.
181 The minor variations ignored for this country.
COUNTRY MODE OF SUPPLY
(Market Access)
1           2            3          4
MODE OF SUPPLY
(National Treatment)
   1         2         3        4
1 Czech Republic N N C H  N N  N  H
2 Hungary N N C H  N N  N  H
3 Jamaica N N C H  N N  N  H
4 Mexico N N C H  N N  N  H
5 Norway** C N C H  N N  N  H
6 Panama N N C H  N N  N  H
7 Slovak Republic N N C H  N N  C  H
8 Chinese Taipei N N C H  N N  N  H
9 Turkey N C C N  N N  N  N
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to have its own nationals at the helm of affairs, or form a majority of the top management
of the foreign educational institution, may adopt this model with a condition similar to
that of Chinese Taipei. Chinese Taipei’s mode 3 limitation is the requirement that the
Principal or President and Chairman of the Board should be a national of its country and
also that the number of foreigners as directors shall not exceed one third of the board and
the number may not exceed 5 directors.
4.Unique Commitments
Apart from the above three models, the commitments made by other 11 countries
(Australia, China, Costa Rica, Croatia, EC 12, Japan, Kyrgyz Republic, Lithuania, Sierra
Leone,  Slovenia,  and  Trinidad  and  Tobago)  are  such  that  they  are  distinct  in  some
important aspects and are not similar to any other country’s commitments. Although some
of them may come close in certain aspects of their commitments, they are different
because  of  nature  or  extent  of  commitments  by  way  of  limitations  and  conditions,  thus
making them unsuitable to be set into a certain model. Costa Rica and Japan, for instance
have a certain similarity that they did not make MA and NT commitments to modes 1 and
2, however while the former chose not to commit, the latter has noted that commitment is
not made due to lack of technical feasibility. Another such example could be Sierra Leone
and Australia. While their commitments for both MA and NT are same for modes 1, 2 and
4, the former has not made MA commitment for mode 3, and the latter’s commitment for
this mode is full and unconditional. When member countries schedule or carve out
commitments to the higher education sector in a unique manner (different from models A,
B and C) so as to suit the education policy objectives or strategies of their country or the
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contemporary scenario existing for that sector, such country’s commitments would fall
under the above category of unique models.
3.4 Concluding Remarks
The current chapter 3 was undertaken to present a comprehensive description and
evaluation of sector-specific commitments for trade liberalization of HES. It was seen that
Article  16  of  GATS  stipulates  that  MA  commitment  requires  the  committing  WTO
member not to make limitations on foreign service providers in certain manner and also
that Article 17 stipulates that having made a NT commitment such members are
prohibited from modifying the conditions of competition in favour of domestic providers.
It was found that the extent and nature of liberalization in relation to MA and NT for all
four modes of supply vary with the commitments and limitations carved out by the
members. The scheduling of commitments by countries varied from ‘commitments
without  any  limitations’ for  one  or  more  (or  all)  modes  of  supply  to  ‘no commitments’
due to technical feasibility. Certain countries chose to lay down conditions that curbed the
freedom of foreign providers (for example control on the governing board by local
citizens) whilst other certain countries gave foreign suppliers complete freedom (without
limitations and condition) to enter and operate in the higher education market. Under 3.3
the analytical classification of the various models of liberalization and commitments
should enable a better understanding of the kind of approaches that were taken up by
members  that  have  already  committed  to  liberalization  of  HES under  GATS and  which
can be taken up by WTO members that have not yet made commitments to this sector.
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Model A is the most liberal form of commitments, while model B is comparatively less
liberal and model C liberalization entails conditions being stipulated for the opening up
under mode 3. There were also countries with unique commitments that did not
necessarily  fall  under  any  of  the  three  categories  were  classified  as  the  ones  that  have
unique commitments. WTO members who are considering making commitments to
liberalizing HES could study these models to decide which would work best in their own
particular circumstances and to suit their own aims. The significance of the study in this
chapter cannot be emphasized enough, as it examined and analysed the various
‘commitments’ in the national schedule of countries thereby leading to an understanding
of the degree of liberalization of trade in HES under the GATS framework. Such a study
is essential and important by way of background before embarking upon the task of
analysing the globalization of the HE sector and the arguments favouring liberalization
under bilateral or multilateral trade agreements.
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4 Chapter - Liberalization under Free Trade Agreements
4.1 Introduction
Prior to examining the case for higher education services liberalization under the GATS
mechanism (Chapter 5), it would be pertinent to inspect the other possible alternative
models  of  trade  liberalization  of  this  sector.  The  main  purpose  of  this  chapter  is  to
examine an alternative liberalization model to GATS liberalization, which is liberalization
under free trade agreements. There are two basic models of FTAs, those with a positive
listing approach and those with a negative listing approach. This chapter will explain
these 2 models and analyse the degree of liberalization under each of these models as
compared to the GATS agreement with examples drawn from selected FTAs i.e. NAFTA
(North American Free Trade Agreement) and several agreements to which Singapore is a
party.
In Chapter 3, which examined specific commitments in relation to ‘HES sector’ by 34
WTO  members  (counting  EC  12  as  one  member),  it  was  revealed  that  most  WTO
members are still averse to liberalization of trade in the education sector. In literature on
international  education  or  cross  border  education  usage  of  the  terms  ‘importers’  and
‘exporters’  of  education  services  is  a  norm.  Countries  that  host  high  number  of  foreign
students are regarded as ‘exporters’ of education services and the countries that are source
of foreign students for education providers of other countries are regarded as ‘importers’
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of education services. In the GATS context and terminology these terms are mainly
relevant to Mode 2 i.e. consumption abroad mode, as most import takes place by this
mode (where students travel and study abroad). Looked at from the host country’s point
of view most export takes place by offering education services to foreign students on
home ground, and these countries would stand to benefit if importing countries liberalize
the supply of services through Mode 2.  Certain leading exporter countries categorically
make official statements and news that the revenue from education services exports
accounted for certain percentage of total export revenue.182  However,  the  terms
import/importer and export/exporter is also relevant to modes 1, 3 and 4. For instance,
Malaysia is one of the importers of education services not only through consumption
abroad mode (i.e. Mode 2 -where Malaysian nationals travel abroad for education) but
also through establishment and operation of foreign university branch campuses (i.e.
Mode 3) within Malaysia (which allows such students to avail foreign education services
in Malaysia itself). The provision of online education and degrees by many universities
from the United States to students worldwide in increasingly large numbers makes it the
leading exporter in supply of education services through Mode 1 (cross border supply).
For cross border provision of education services (teaching and non-teaching i.e. education
administration) there is mobility of academics and education administrators and many
countries are importing and/or exporting such teaching/support services from/to foreign
universities or other countries. Such mode 4 mobility (presence of natural persons) in
GATS context makes those countries importers/exporters of education services and may
182 For instance see, Australian Government - Department of Foreign Affairs and Trade (DFAT), “Education
Exports Lead Services Trade Growth”, online:  Australian Government – DFAT (Media release 22 April
2004), <http:dfat.gov.au/media/releases/department/d0005_04.html>. The media release includes following
manner of reporting Australia’s role and status as leading exporter of education services: “Total education
exports grew by $400 million or eight percent in 2002-03 to reach $5.2 billion. Education services exports
have grown at an average 13 per cent a year over last 10 years and are now Australia’s sixth largest export.”
120
or may not be related to other modes of supply.183    Many  of  the  world’s  leading
exporters or importers of education services, such as USA, Canada, Republic of South
Korea, India, Malaysia and Singapore have not opened up the HES sector under the
GATS agreement.184 For example, the two leading source countries of students in terms of
absolute numbers are China (with 10% of all those studying abroad) and India (with 4%),
making these two countries the leading importers of higher education services. 185 While
China has made liberalization commitments for higher education services under GATS,
India has not yet done so. To take another example, Singapore is one of the world’s
leading importer countries for HE and it also hosts 375 offshore programmes from
Australia, which amounts to 24% the total Australian offshore programmes. 186 The
number of students from Singapore studying abroad is growing immensely with the year
2002 recording a total of 25,078 students. 187 Yet, despite this liberal situation, Singapore
has not made GATS commitments in relation to higher education services. More data on
the leading importers and exporters of higher education services are provided in Chapter
5.
183 There are many examples in relation to international mobility of teachers, for instance the case and work
of Commonwealth Working Group on Teacher Recruitment in relation to international recruitment of
teachers. See Professor Kader Asmal, “South Africa’s brain drain dilemma”, online:
<http://news.bbc.co.uk/1/hi/world/africa/3629657.stm>. In this article Prof. Asmal, South African Minister
for Education  talks about complex movement of teachers and that at any given point of time 5,000 South
African teachers are teaching in London alone.
184 See generally, UNESCO Institute for Statistics, Global Education Digest 2005 Comparing Education
Statistics Across the World (Montreal: UNESCO Institute for Statistics, 2005). (Hereafter referred to as
Global Education Digest 2005).
185 See “Survey: Higher Education”, online: <http://www.fordifp.net/Files/wandering-scholars.doc>
(Sourced from The Economist print edition 8th September 2005). China is also one of the leading hosts to
international students with the number increasing to 86,000 in 2002 which is more than 10 times that of
India which attracts only around 7,000 students 185 See UNESCO Institute for Statistics, Global Education
Digest 2005.
186 See “Transnational Higher Education, Part 2: Shifting Markets and Emerging Trends”, online: The
Observatory on Borderless Higher Education, <http://www.obhe.ac.uk>.
187 See UNESCO Institute for Statistics Global Education Digest 2004 (Montreal: UNESCO Institute for
Statistics, 2004). (Hereafter referred to as Global Education Digest 2004).
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A review of the literature relating to GATS and education services liberalization reveals
different reasons for non-liberalization by most countries so far.188 The analysis and
comments in this regard are covered in the next Chapter (i.e. Chapter 5). One significant
reason would be the fact that liberalization under GATS, which is a multilateral trade
agreement, involves some complex or unpredictable consequences, in terms of impact of
market forces, excess of or uncontrolled growth in number of service providers, subsidy
issue for foreign services providers and other such issues. This is because once the HE
market is opened up by a WTO member country, the universities or higher educational
institutions from all other member countries have equal standing to enter and offer
services in this sector as a result of the MFN principle. This can only be prevented if the
member country that is scheduling its commitments to this sector also lays down
appropriate and well-planned limitations and conditions to curb any potential unwanted
mushrooming of foreign educational institutions. There are also certain other complicated
issues like excessive local consumer (student) demand for foreign universities from
certain countries, brand value of certain foreign universities and market dominated pricing
(or pricing primarily determined or influenced by market) of programs or courses. The
provision of ‘education’ services and the education sector in every country have some
cultural  characteristics  which  are  unique  to  their  national  identity  or  way  of  social  life.
Many countries also have strong political sentiments and opinions for or against outside
influence on education sector. Such reasons could cause WTO members to limit their
188 See also, Kemp, Impacts of Barriers. Also see pp 231-244 for various findings on the trade barriers and
difficulties under the GATS mechanism. This piece of reading has certain revelations that explain why some
countries have stood averse to making commitments at this multilateral trade agreement in relation to
education services.
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commitments to the higher education services sector due to many such abovementioned or
other reasons.
4.1.1 Free Trade Agreements under World Trade Law
There are various definitions for FTA. According to Koehnke, "A free trade area consists
of two or more countries that agree to eliminate tariffs and non-tariff barriers on
substantially all trade between them. In theory, an FTA acts as a bilateral mechanism to
further liberalize world trade.”189 According to the erstwhile Canada-US FTA, “the FTA
is  a  set  of  rules  which  controls  the  ability  of  each  Party  to  enact  or  maintain  measures
affecting trade in goods, services and investment”.190 And, as mentioned in the same FTA,
The term “measure” is often defined to include any law, regulation, procedure,
requirement, practice, and, for the purposes of measures affecting investment, published
policy.191 Regional Trade Agreements (RTAs) are the economic free trade agreements
entered into among 3 or more countries, usually within a certain geographical region or
area.192 Unless otherwise stated, the term ‘FTA’ will be used to also include RTAs.
189 Phillip E. Koehnke, “Comment: North American Free Trade:  Mexico, Canada And The United States”
(1992) Chicano – Latino Law Review (WestLaw).
190 Jon  R.  Johnson  and  Joel  S.  Schachter,  The  Free  Trade  Agreement  A  Comprehensive  Guide,  at  pp  4
(Ontario: Canada Law Book Inc. 1988). This book examines the Free Trade Agreement between Canada
and the United States of America, which is one of the most comprehensive trade agreements. The selection
of this piece on the meaning of FTA is to give short and precise understanding of the concept of Free Trade
Agreements.
191 Ibid.
192 The significant RTAs entered into, so far include North American Free Trade Agreement (NAFTA)
European Economic Area (EEA) and the ASEAN Free Trade Agreement (AFTA).
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Although, in principle FTAs among two or more countries may seem to be inconsistent
with the WTO regulations relating to MFN and non-discrimination193 (as  it  allows  the
parties to FTA to treat each other more favourably than non-members), there are
provisions  both  within  GATT  and  GATS,  which  allow  economic  integration  among
countries for fostering international trade. Therefore, it would be appropriate to briefly
explore and understand Free Trade Agreement and relevant WTO rules.
In relation to services, WTO members need to comply Article V of the GATS agreement
in order to enter into an FTA that would include services liberalization. This Article
relating to economic integration provides as follows:
“1.This Agreement shall not prevent any of its Members from being a party to or entering
into an agreement liberalizing trade in services between or among the parties to such an
agreement, provided that such an agreement: (a) has substantial sectoral coverage194, and
(b) provides for the absence or elimination of substantially all discrimination, in the sense
of Article XVII, between or among the parties, in the sectors covered under subparagraph
(a), through: (i) elimination of existing discriminatory measures, and/or (ii) prohibition of
new or more discriminatory measures, either at the entry into force of that agreement or
on the basis of a reasonable time-frame, except for measures permitted under Articles XI,
XII, XIV and XIV bis.”
The Council for Trade in Services examines the agreements under Article V. Therefore
GATS  allows  Members  to  enter  into  FTAs,  to  liberalize  trade  in  services  where  such
193 The principle of non-discrimination is defined in Article I of GATT, Article II of GATS, and elsewhere.
194 This condition is understood in terms of number of sectors, volume of trade affected and mode of supply.
In order to meet this condition agreement should not provide for the a priori exclusion of any mode of
supply.
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agreements aim to facilitate trade between their parties, provided they do not raise the
overall level of trade barriers vis-à-vis other WTO Members that are not parties to such
trade agreements. There are four important points195 in this regard: a) There should be
substantial sectoral coverage and shall not exclude any of the four modes of supply; b)
there should be elimination of substantially all measures which discriminate in favour of
services and service suppliers of national origin vis-à-vis those of other parties to the
agreement; c) Any member of WTO which enters into such an agreement shall notify it to
the Service Council and provide requisite information. (Reference to WTO Committee on
Regional Trade Agreements may be made for the purpose of examination of compliance
of Article V); d) There could be flexibility in the application of conditions of Article V for
WTO members which are developing countries.
The pace at which both actual negotiations for commitments as well as the desired impact
and growth in cross border trade through the GATS agreement take place is different from
under FTAs. The former could be both slower and not according to projections or
perception as it is a multilateral agreement. In contrast, negotiations under the bilateral,
trilateral and other regional trade could move faster and result in desired or predictable
impact in terms of actual trade. The primary reason for this is that negotiations and a
mutual agreement between fewer number of countries with clear trade expectations takes
comparatively less time. Unlike most of the earlier FTAs that were products/goods and
tariff cutting related, modern FTAs include many aspects of international trade like
investment, services, intellectual property, dispute settlement and technical barriers to
195 See generally, online: The Word Trade Organization, <http://www.wto.org>
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trade.196 The most significant benefit of FTAs is the depth of trade reform aimed by
contracting parties to eliminate barriers on “substantially all” trade between them,
eventually achieving deeper cuts on a discriminatory basis. 197  Regional liberalization is
often referred to as “the second-best substitute” to multilateral trade liberalization, for the
purpose of international trade. In the services sector where geographic, cultural, and
linguistic proximity plays a vital role, arguments for regional or bilateral free trade
agreements are more preferred or favoured. 198
4.2 Free Trade Agreements and Liberalization of Higher Education Services
There  are  two  different  approaches  or  models  for  trade  liberalization,  one  being  the
positive listing or positive approach following the GATS model and the other being the
negative listing or negative approach, which is exemplified by NAFTA.
The negative list approach, sometimes called the “top-down” approach incorporates
liberalizing principles as general obligations with a negative listing of reservations and
exceptions to commitments.199 In this approach, the country agrees to implement the
principles of liberalization unless particular sector or sub-sector or trade activity is
196 Jo-Ann Crawford and Sam Laird, “Regional Trade Agreements and the WTO”. Paper presented at
meeting of North American Economic and Finance Association in Boston, 6-9 January 2000. Online:  The
University of Nottingham, <http://www.nottingham.ac.uk/economics/credit/research/papers/cp.00.3.pdf.>.
197 Jeffrey J. Schott, “Free Trade Agreements: Boon or Bane of the World Trading System?”, in Jeffrey J.
Schott, ed., Free Trade Agreements US Strategies and Priorities, (Washington: Institute for International
Economics, 2004), at 11-12.
198 Daniel Muller-Jentsch, Deeper Integration and Trade in Services in the Euro-Mediterranean Region,
Southern dimension of the European Neighbourhood Policy, (Washington D.C.: The International Bank for
Reconstruction and Development / The World Bank, 2005). See pg. 27 for more points relating to regional
versus multilateral trade agreements.
199 UNCTAD Secretariat, “Trade in Services and Development Implications”, online: The Joint Integrated
Technical Assistance Programme (of ITC, UNCTAD and WTO), <http://www.jitap.org>.
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specifically reserved. This is the reason it is also known or referred to as “list-or-loose”
technique.  Among the agreements which have followed a negative listing approach are
NAFTA and NAFTA-type agreements including agreements entered into by United States
with Singapore (USSFTA) and other countries like Chile, as well as the Singapore
Australia Free Trade Agreement (SAFTA).
The positive list approach, sometimes called the “bottom-up” approach, incorporates
limited general obligations with a positive listing of specific liberalization commitments
just as in GATS. Among the agreements that have followed this GATS-type positive
listing approach are the ASEAN Framework Agreement on Services and the India
Singapore Comprehensive Economic Cooperation Agreement (CECA).
4.2.1 Negative List Model
In this section, three agreements (viz., NAFTA, USSFTA and SAFTA) where the
negative listing approach has been adopted are examined. Explanation of the negative
listing approach is taken up in brief manner with a focus on its main principle, and its




The reason NAFTA has been taken up for explaining the negative listing approach is
because it is recognized and known as the primary and most comprehensive free trade
agreement with such model of liberalization. Liberalization of services was the major
innovation  of  NAFTA,  which  is  a  tripartite  FTA  between  the  US,  Canada  and  Mexico.
Chapter 12 of the agreement contains provisions relating to ‘Cross-border Trade in
Services’, which include some significant rules like non-requirement of local presence
and NT for service providers of other parties.200 As mentioned, the NAFTA agreement
uses a “negative list” of reservations, listing specific measures that do not comply with the
general rules, i.e. NAFTA the agreement applied to all sectors unless a member chose to
schedule an exemption in the Annexes.201 The significant aspect of negative listing
approach is that “negotiations focus on the content of the lists of reservations, or non-
conforming measures, to ensure that these do not excessively compromise the liberalizing
objective of the agreement.”202  Three significant points203 for cross-border trade in
services under NAFTA are as follows: i) Each NAFTA country shall accord to service
providers of another NAFTA country treatment no less favourable than that it accords to
200 Article 1205. Also see, Leslie Alan Glick, Understanding the North American Free Trade Agreement, 2
nd ed. (Deventer: Kluwer Law and Tax Publishers, 1994). (Hereafter referred to as Understanding
NAFTA).For further points in this regard – for instance “As A practical matter, service companies owned by
third party investors e.g. Europeans and East Asians, principally doing business in NAFTA are also
beneficiaries – See, Ralph H. Folsom and W. Davis Folsom edrs., NAFTA Law and Business (The Hague:
Kluwer Law International, 1999). (Hereafter referred to as NAFTA Law).
201 Jeffrey Simser, “Article: Gats And Financial Services: Redefining Borders” (1996) Buff. Jour. Int’l L.33
(Lexis).
202 Sherry M. Stevenson and Francisco Javier Prieto, “Evaluating Approaches to Liberalization of Trade in
Services: Insights from Regional Experience in the Americas”, online:
<http://www.sice.oas.org/tunit/STAFF_ARTICLE/steph02_Evaluat.doc>. (Hereafter referred to as
Evaluating Liberalization).
203 Paul,  Hastings,  Janofsky  &  Walker, North American Free Trade Agreement Summary and Analysis,
(Washington D.C.: Mathew Bender, 1993), at 58. (Hereafter referred to as NAFTA Analysis).
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its own service providers or, if better, service providers of another country; ii) It is not
mandatory for service providers to maintain an office in or be a resident of NAFTA
country for the provision of cross-border services; iii) Existing restrictions on cross-
border services can be maintained, if they are listed on an annex to the Agreement.
Reservations, Restrictions, Licensing and Exclusions204: With regard to reservations it
may be noted that the measures maintained at the federal, state and provincial levels must
be listed and that all local measures may be maintained. The NAFTA countries are
required to list quantitative restrictions or limitations on the number of providers, and
operations in a particular sector. The licensing and certification measures are required to
be based on objective and transparent criteria; not be more cumbersome than that would
be essential to maintain service quality; and shall not result in restricting cross-border
provision of service. 205 Since NAFTA negatively lists most ‘legal’ [Sec 4.3 (B)],
procurement [Sec 3.3 (C)], maritime, general aviation, government-produced (health,
social security and law enforcement), basic telecommunication [Sec 4.5] and cultural
industry services [Sec 2.4 (B)], these sectors cannot be freely traded. 206 The rationale
behind such provisions and exclusions among others include national objectives, identity
and security.
204 Ibid at 59-60.
205 Chapter 12, relating to Services excludes government procurement, financial services and energy
services, which are covered by other chapters. It also excludes subsidies and grants that are governed by
separate GATT rules. This chapter does not affect most air services, basic telecom, social services and the
maritime industry as well. See, Folsom and Folsom, NAFTA Law, at pp 2- Chapter IV. Such features or
policy of NAFTA is within the provisions of the agreement and listing.
206 See generally, Chapter 12 of NAFTA and Ibid.
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Correspondingly, the service sectors which are not listed and are therefore covered under
NAFTA include construction, engineering, accounting, commercial education, healthcare
management, advertising, environmental services, tourism, land transport, consulting and
architecture.207 In short, it includes every other service not stated in the list. This
deduction of the list of freely tradable services is arrived at by applying the principle of
exclusion due to negative listing, subject to the provisions. 208
Because of the “negative list” approach, the non-provision of reservations, etc., for HES
by  any  of  the  three  parties  implies  that  this  sub-sector  of  educational  services  sector  is
freely  traded  among  them.209 As  a  result  of  such  free  liberalization  of  HES,  the
universities and institutions of HE in all three member countries of NAFTA have the
opportunity to explore offering of education services across the borders to/in the other two
member countries by various methods/options.210
207 Hastings, Janofsky & Walker, NAFTA Analysis,  at 60.
208 See also, Glick, Understanding NAFTA at 38.
209 Annexes I through VII of NAFTA agreement relate to Reservations and Exceptions to Investment,
Cross-Border Trade in Services and Financial Services, and contain Schedules of the three parties to
NAFTA in this regard. Only Mexico has scheduled under ‘reservations’ and ‘restrictions’ with respect to
Education Services. These are under Annex V and I respectively.  Under Annex I, which relates to
‘Reservations for Existing Measures and Liberalization Commitments (Chapters 11, 12, and 14)’ include
reservations as to National Treatment for ‘Private Schools’ sub-sector of ‘Educational Services’. Certain
federal measures are listed and laid down and in relation to investments, a requirement of prior approval of
the Comisión Nacional de Inversiones Extranjeras, when the take proposed for ownership interest in
educational  services  enterprise  is  more  than  49  percent.   Furthermore,  in  the  Annex V Mexico  laid  down
‘Quantitative Restrictions’, for ‘Private Educational Services’ sector. These are federal and state measures
and require prior authorization for provision of educational services under primary, secondary, "normal" or
worker or peasant sectors, and shall involve express authorization to be granted by the Secretaría de
Educación Pública or the state competent authority. The limitations and exemptions are only in relation to
primary and other school level education services and do not extend to higher education services.
210 Some studies suggest that the NAFTA agreement has not made a major impact in terms of the actual
increase in cross border provision of higher education services among the countries.
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Mexico has benefited from receiving some form of investments and other related benefits
for its education services sector due to the liberalization under the NAFTA. 211 There are
immense growth possibilities for universities on account of liberalization of HES,
including having more than one offshore campus. In this context, James Forest of Boston
College Centre for International Higher Education predicts probability of a University of
North America with multi-campus system of HE institutions governed much like the
University of California system spread over the North American continent. 212
211 See generally, James JF Forest “Regionalism in Higher Education: An International Look at the National





The United States is Singapore’s most important trading and investment partner and the
United States Singapore Free Trade Agreement (USSFTA), 213 entered into force in
January 2004. 214  In year 2000 the approach to the agreement was not conclusively
decided i.e. whether it would be ‘positive listing’, like the GATS-type or ‘negative-
listing’ similar to the NAFTA. There was strong case that a “negative listing”215 approach
be adopted, due to the benefits it would entail. The Bush administration had decided to
use a “negative list” approach for more comprehensive liberalization to ensure that all
sectors, which are not listed, would be bound by the agreement.216 The non-exclusion of
sectors implying inclusion for free trade is now an important aspect of business and
economic activity between these two partners and service suppliers from both US and
213 Gary Clyde Hufbauer and Ben Goodrich, “Lessons from NAFTA”, in Jeffrey J. Schott, ed., Free Trade
Agreements US Strategies and Priorities, (Washington: Institute for International Economics, 2004), at 37.
As US aggressively negotiates for free trade, the US has entered into or is in the process of entering into
many FTAs, including, Israel, Jordan, Chile, Australia, Korea, Taiwan, Egypt, Morocco, ASEAN and
Singapore. An important point to be noted in this regard is that most of these FTA partners and US would
stand to benefit out of commitments for higher education services.
214 See, online: Singapore Ministry of Trade and Industry,
<http://app.fta.gov.sg/asp/faqs/ussfta_general.asp>.
215 See the letter dated Dec 20,2000 from Robert Vastine, President of CSI to US Trade Representative
Charlene Barshefsky, online: <http://www.sitrends.org/ideas/expert.asp?EXPERT_ID=18>.
216 Ralph F.Ives, “The USSFTA: Personal Perspectives on the Process and Results”, in Tommy Koh and
Chang Li Lin edrs., The United States Singapore Free Trade Agreement, highlights and insights (Singapore:
Institute of Policy Studies, 2004) at 26. See generally, Warren B.Chik, “Brief Notes: Recent International
Legal Developments in Singapore” (2003) SINGJICL 267 (WL). (Hereafter referred to as Legal
Developments in Singapore). This journal article includes the following regarding USSFTA “negative
listing”: US states will give a Singapore service supplier the same treatment given a supplier of that State or
another US State. Regulatory authorities are bound to high standards of openness and transparency,
including consultations with interested parties, advance notice, reasonable comment period, and publication
of regulations. There is also a mechanism to lock in future liberalization of exempted measures. The
benefits of the Agreement extend to all Singapore companies that are not shell companies, regardless of
ownership.
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Singapore are assured of fair and non-discriminatory treatment and market access except
for services specifically exempted in writing. 217
Chapter 8 of the USSFTA relates to Cross-Border Trade in Services.218 The chapter does
not apply to: a) financial services; b) government procurement; c) certain kind of air
services; d) subsidies and grants; and e) services supplied in the exercise of governmental
authority (Article 8.2.5).
Therefore, in essence, because of the negative listing approach that is adopted in the
USSFTA read with the meaning of the provision of 'services supplied in the exercise of
Governmental authority', the ‘educational services’ (Chapter 8, Article 8.2.5) form part of
this agreement, as having been liberalized for trade.219 This is because of non-exclusion of
education services and the existence of both public and private providers of this service.
While US had not made any reservations for this sector, Singapore had set forth certain
measures. However, the Investment measures made applicable to all sectors by the US
under Annex 8A apply to education service providers from Singapore.220 As  the  United
217 Ibid.
218 See Article 8.1.2 for definition of cross-border trade in services or cross-border supply of services.
219 According to Article 8.2: “5 (a) This Chapter does not apply to services supplied in the exercise of
governmental authority within the territory of each respective party. (b) For purposes of this Chapter, a
service supplied in the exercise of governmental authority means any service which is supplied neither on a
commercial basis, nor in competition with one or more service suppliers.” Education services are offered in
both Singapore and the US on commercial basis and in competition with various service suppliers. Even
under  SAFTA  there  is  mention  of  “services  in  the  exercise  of  governmental  authority”.  Article  1  (n)  of
Chapter 07 ‘Trade in Services in SAFTA’ defines services as follows: “services” means all services
including new and variant services in any sector except services supplied in the exercise of governmental
authority.
220 Higher education services sector in USA is open for Singapore’s Universities and other educational
institutions subject to following two investments limitations which are applicable to all services sectors: -  i)
the Overseas Private Investment Corporation insurance and loan guarantees are not available to certain
aliens, foreign enterprises or foreign-controlled domestic enterprises; (which could, in effect mean such
features may not be available to Singapore’s educational organizations); ii) foreign firms, except for certain
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States  has  not  laid  down  any  reservations  under  NAFTA  it  can  be  said  that  its
commitments for higher education services trade are less liberal under USSFTA than in
NAFTA. As shown in Table 3, the United States has not liberalized this sector under
GATS.
Under Annex 8A and 8B Singapore provides for MA Reservations upon US service
providers. Under Annex 8 A Singapore laid down measures in the Education Services
sector.221 For the purpose of HES involving training of doctors, both at undergraduate and
graduate  level,  only  Local  Universities  are  allowed  to  do  so.   Under  Annex  8  B  in  its
Schedule, Singapore laid down Central government measures in relation to educational
services (up to higher secondary education services), that it maintains the right to adopt or
maintain any measure for these sub-sectors of education sector, in relation to Singapore
citizens.222
Canadian  issuers,  may  not  use  the  small  business  registration  forms  under  the  Securities  Act  of  1933  to
register public offerings of securities or the small business registration forms under the Securities Exchange
Act of 1934 to register a class of securities or file annual reports. (Which could, in effect mean that such
disadvantage extends to Singapore’s educational organizations).
221 The text of the Singapore Schedule of Reservations in this regard is as follows:
“Sector: Education Services
Sub-sector: Higher Education Services in relation to the training of doctors
Industry Classification: CPC 92390, Other Higher Education Services
                   (Only applies to Higher Education Services in relation to the training of doctors)
Obligations concerned: National Treatment
Level of Government: Central
Measures: Administrative
Description: Investment
                    Only local universities are allowed to operate undergraduate or graduate
                    Programmes for the training of doctors. (Local universities are universities,
                    which are established pursuant to an Act of Parliament.)
Phase-out -    “
222 The text of the reservation is as follows:
Sector:  Educational Services
Sub-sector: Preschool Education Services; Other Primary Education Services; Secondary
                  Education Services; Higher Secondary Education Services (only applies to Junior
                  Colleges and Pre- University Centres under the Singapore educational system)
Industry Classification: CPC 92110, Preschool Education Services
                                     CPC 92190, Other Primary Education Services
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From the foregoing, it is clear that the negative “listing approach” model has guaranteed
cross-border provision of HES, between US and Singapore, with the exception that, in the
Singapore HE sector, medical /doctor training programmes are allowed to be provided
only by the local Singapore Universities. In relation to legal education / law courses,
although the regulations would not prohibit foreign private schools to offer such courses,
an important factor would be recognition of such courses for entry into the legal
profession. 223 Only certain specifically listed law degrees conferred by certain
universities from UK, Australia, New Zealand, US, Malaysia, Hong Kong and Canada are
recognized for the purpose of admission to the Singapore Bar. 224
                                     CPC 92210, Secondary Education Services
                                     CPC 92220, Higher Secondary Education Services (only applies to
                                                         Junior Colleges and Pre-University Centres under the
                                                         Singapore educational system)
Obligations concerned: National Treatment; Most-Favored-Nation Treatment;
                                     Market Access; Local Presence; Performance Requirements
                                     Senior Management and Board of Directors
Level of Government: Central
Description: Cross–Border Services and Investment: Singapore reserves the right to adopt or maintain any
measure in relation to the provision of preschool, primary, secondary, and higher secondary (Junior
Colleges and Pre-University Centres under the Singapore educational system) education services for
Singapore citizens.
Existing Measures: Education Act, Cap. 87
223 The regulations related to registration and offer of academic programmes by foreign educational
institutions is explained later in this chapter (Under Part III relating to Foreign Higher Education Services in
Singapore). Also See Annexure 1
224 The following are currently listed: United Kingdom: 1. University of Birmingham, 2. University of
Bristol, 3. University of Cambridge, 4. University of Durham, 5. University of Exeter, 6. University of
Leeds, 7. University of Leicester, 8. University of Liverpool, 9. King's College, London, University of
London, 10. London School of Economics and Political Science, University of London, 11. Queen Mary
and Westfield College, University of London, 12. School of Oriental and African Studies, University of
London, 13. University College, University of London, 14. University of Manchester, 15. University of
Nottingham, 16. University of Oxford, 17. University of Sheffield, 18. University of Southampton and 19.
University of Warwick; Australia: 1. Monash University, 2. University of Melbourne, 3. University of New
South Wales, 4. University of Sydney, 5. Australian National University, 6. Flinders University, 7.
University  of  Queensland,  8.  University  of  Western  Australia,  9.  University  of  Tasmania,  10.  Murdoch
University; New Zealand:1. University of Auckland and 2. Victoria University of Wellington; United
States: 1.Harvard University, 2.Columbia University, 3.New York University and 4.University of Michigan;
Canada: 1. Osgoode Hall, University of York and 2. University of Toronto; Hong Kong: University of Hong
Kong; Malaysia: University of Malaya.  See First, Second, Third, Fourth and Fifth Schedule and Rules 8(2),
9(1), 11(2), 12, and 14(1) for ‘Institutions of Higher Learning and degrees in Law Conferred’, online: The
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The strategic and economic benefits of the USSFTA to Singapore are noteworthy,
especially the positive implications for the services sector.225 In the education sector there
have been significant cooperation and many advancements in relation to education
sector.226 The fact that most of the universities (mentioned in Part III of this chapter) and
institutions that have entered and operating in Singapore under the World-Class
Universities Programme are from the US, could be an indicator of the lack of trade
barriers for US education organizations to enter and operate in Singapore.227 The largest
market for U.S. education services is Asia and Singapore represents half of the critical
education hubs for the region. 228
Board of Legal Education of Law Society of Singapore, <http://www.lawsoc.org.sg/ble/outline.htm>.
However, Section 2 of the Legal Profession Act, which defines „qualified person“, is also applicable in case
of candidates acquiring foreign law degrees.
225 See also, Tommy Koh, Kristin Paulson, Jose Tongzon and Vikram Khanna, US-Singapore FTA:
Implications and Prospects, (Singapore: Institute of South East Asian Studies, 2003).
226 Ramkishen S. Rajan, Rahul Sen and Reza Siregar, Singapore and Free Trade Agreements, (Singapore:
Institute of South East Asian Studies, 2001). Further readings in this book reveal the existing Singapore-
Boston Business Alliance that focuses on cooperation in technology, education, tourism and trade;
Singapore’s collaboration with Johns Hopkins Medicine of US in the area of research and medical
education; collaboration of Singapore Management University (SMU) and the Wharton School of
University of Pennsylvania to set up research centre in finance, management, economics, and
entrepreneurship.
227 The World Class Universities Programme is a special initiative of the Singapore’s Economic
Development Board for attracting Worlds reputed and high standard educational institutions to set up and
offer education service.
228 See also, “Report of the Industry Sector Advisory Committee on Services for Trade Policy Matters on
the US-Singapore Free Trade Agreement”, online:
<http://www.ustr.gov/assets/Trade_Agreements/Bilateral/Singapore_FTA/Reports/asset_upload_file184_32
49.pdf.>. This report, among other points, provides the following: Education services include higher
education, testing services, training and adult education. Of these, higher education services, and
specifically the provision of degree courses delivered across borders; the recognition of professional
education and the mobility of academic staff are of interest in the Singapore agreement. It is notable that
Singapore has recognized a handful of U.S. law schools, and that the two countries recognize each other’s
educational credentials for purposes of obtaining professional visas, but liberalization is a goal yet to be
achieved. Education is one of the United States most competitive export “industries”, and obtaining access
abroad should in general receive more concentrated attention in future bilateral and regional agreements.
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4.2.1.3 SAFTA
The Singapore Australia Free Trade Agreement (SAFTA), which entered into force in
July 2003, is another FTA that adopted the “negative listing” approach. The extent of
trade liberalization of education services by Australia under SAFTA has exceeded the
GATS commitments in this regard. The ‘negative list’ approach to services here would
mean certain sectors are specifically excluded from SAFTA. The SAFTA’s specific
exclusions approach is easier to follow when compared to the specific inclusions approach
adopted  under  GATS.  “To  the  extent  that  SAFTA  allows  new  exclusions  as  long  as  a
concession is offered to ‘maintain the overall balance’, service concessions may, in the
long run, appear less secure as certain sectors lobby for exclusion to the potential
detriment of other industries.”229
SAFTA has many provisions that are modelled on NAFTA and GATS, including
provisions related to trade in goods and services, rules of origin, legal and financial
services, telecom, investments and IPR.230 Apart from the tariff eliminations and other
goods related trade liberalization, both parties made commitments to a wide range of
services sectors, including cooperation in education and IPR.231 Post SAFTA, service
suppliers of both the countries benefit largely from the greater or higher level of market
access to the other party’s services industry. “Services sectors covered by this Agreement
229 Simon Taskunas, “Singapore-Australia Free Trade Agreement — the Australian Perspective”, (August
2003) Singapore Law Reports (Lawnet).
230 See the SAFTA agreement. See also, Gerald Griffin, “Article:  Trade Promotion Authority and Core
Labour Standards: Implications for Australia”, (April 2004) Australian Journal of Labour Law, (Lexis).
(Hereafter referred to as Labour Standards).
231 See, online: The Singapore Ministry of Trade and Industry, <http://app.fta.gov.sg/asp/fta/aust.asp>.
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include professional services, transportation services, distribution services, tourism
services, environmental services, and recreational, cultural and sporting services. With
such a 'negative-list' approach, all sectors are liberalized except those specifically reserved
under Annex 4.”232 For example, due to the ‘negative list’ structure and non-listing of an
exception by either party, SAFTA applies to and liberalizes the ‘adult education’ sector,
for that party. 233
Both ‘services’ and ‘education cooperation’ are covered under two separate chapters of
the SAFTA agreement. The ‘Services’ chapter (Chapter 7, ‘Trade in Services’) consists of
twenty-three articles, which govern the trade between the two parties and the ‘MA’ and
‘NT’ article state234 as follows: i) Market Access – Neither country may restrict access to
their markets, either by quantitative restrictions, for example on the number of service
suppliers or qualitative restrictions, for example condition of joint venture for provision of
services. ii) National Treatment – Both countries provide services and service suppliers of
the  other  country  the  same  treatment  that  they  give  to  their  own  domestic  services  and
service suppliers.
Unlike GATS, under SAFTA all sectors of services are automatically bound the Services
Chapter’s liberalization obligations except the exemptions that are listed.235 Article  2  of
232See the SAFTA agreement. See also, Chik, Legal Developments in Singapore.
233See ‘NTEU Submission to Joint Standing Committee on Treaties Regarding the Australia-US Free Trade
Agreement’, online at
<http://www.nteu.org.au/freestyler/gui/files/NTEU%20AUSFTAJSCOT%20Submission%20.doc.>.
(Hereafter referred to as NTEU Submission).
234 Article 3 and 4 respectively. See also, Griffin, Labour Standards.




the services chapter also provides that it shall not apply to “a service supplied in the
exercise of governmental authority within the territory of each respective party”. The
services chapter expressly excludes subsidies and grants for HE and all other services.236
The ‘Education Cooperation’ chapter (Chapter 15) of the SAFTA agreement specifically
provides for the purpose of fostering closer people-to-people links and promotes mutual
cooperation in education. Article 2 of the agreement provides that the parties shall
encourage and facilitate (a) quality assurance processes; (b) on-line and distance
education at all levels; (c) primary and secondary education systems; (d) higher education;
(e) technical education and vocational training; (f) industry collaboration for technical and
vocational training; and (g) teacher training and development.237
Annex 4 of SAFTA consists of ‘Reservations’ by Singapore and Australia in relation to
Chapter 7 (Trade in Services) and Chapter 8 (Investments). The Australian reservations
are laid down in Annex 4 I (A) and 4 II (A) and Singapore’s reservations are laid down in
236 See Chapter 7 of SAFTA.
237 Further, Article 3, provides: Both Parties shall encourage and facilitate, as appropriate, the development
of contacts and cooperation between their respective government agencies, educational institutions,
organisations, and other entities and the conclusion of arrangements between such bodies to cooperate in the
above fields. These may be achieved through: (a) joint planning and implementation of programs and
projects, and joint coordination of targeted activities in agreed fields; 106 (b) development of collaborative
training, joint research and development, technology transfer and joint ventures between appropriate
authorities and institutions; (c) development of programs which can be jointly delivered by institutions; (d)
exchange of teaching staff, administrators, researchers and students; (e) academic credit transfer and mutual
recognition of academic and vocational qualifications, between recognized institutions of higher learning;
(f) cooperation in areas of interest in technical and vocational education; (g) exchange of teaching and
curriculum materials, teaching aids, and demonstration materials as well as the organisation of relevant
specialized exhibitions and seminars; (h) exchange of information on: (i) study opportunities in Australia
and Singapore; (ii) education systems and standards; and (iii) research projects, symposia and other
academic events; (i) cooperative research in emerging education issues; (j) collaboration on the
development of quality assured innovative resources to support learning and assessment, and the
professional development of teachers and trainers in training and vocational education; and (k) other forms
of cooperation as may be mutually determined.
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Annex  4  I  (B)  and  4  II  (B).  Both  the  parties  have  made  reservations  in  relation  to  the
‘education services’ sector.
Similar to the position under USSFTA, Singapore has made reservations for ‘higher
education services in relation to training of doctors’ in Annex 4 I (B). 238 The MA and NT
limitation in this regard provides that only local higher educational institutions shall be
allowed to offer undergraduate and graduate training of doctors. Annex 4 II (B) 239
238 The text of reservation is as follows:
Sector Education Services
Sub-Sector Higher Education Services in relation to the training of doctors
Industry Classification CPC 92390 Other Higher Education Services
(Only applies to Higher Education Services in relation to the training of
doctors)
Type of reservation Market Access
National Treatment
Source of Measures Administrative
Description of
Reservation
Only local tertiary institutions shall be allowed to operate undergraduate or
graduate programmes for the training of doctors.
Local tertiary institutions are tertiary institutions which are established
pursuant to an Act of Parliament.
239 The text of the reservation is as follows:
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expressly provides that its commitments to MA and NT do not apply to recognition of
university degrees for the purpose of admission, registration and qualification. In Annex 4
II  (B),  Singapore  also  set  forth  reservations  in  relation  to  provision  of  sports  education
services for all the education categories (primary to higher).240
Singapore’s commitments for the education sector under USSFTA and SAFTA are
similar,  however,  there  are  certain  differences  with  respect  to  some  sub-sectors  and  the
Sector Educational Services




CPC 921 Primary Education Services
CPC 92210 General Secondary Education Services
CPC 92220 Higher Secondary Education Services (Only applies to Junior










Singapore reserves the right to maintain or adopt any measure affecting the
supply of primary, general secondary and higher secondary  (only applies to
Junior colleges and pre-university centres under the Singapore educational
system) education services for Singapore citizens.
Commitments on market access and national treatment through any mode of
supply shall not be construed to apply to the recognition of university degrees for




Education Act, Cap.87, 1985 Revised Edition
Administrative Guidelines
240 The text of the reservation is as follows:
Sector Educational Services










Singapore reserves the right to maintain or adopt any measure affecting the
supply of sports education services at the primary, secondary, post-secondary
and higher education levels.
Existing
Measures
Education Act, Cap.87, 1985 Revised Edition
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extent of reservations. For instance, the reservation of non-recognition of university
degrees for purposes of professional practice under SAFTA is not present under USSFTA.
Under both FTAs, there have been reservations relating to medicine courses. With regard
to  the  HE sector  under  the  SAFTA,  like  the  USSFTA,  there  is  a  specific  limitation  that
medical courses cannot be offered by foreign education providers and that degree granting
rights would be reserved for local universities for medicine studies. It could be implied
from the non-mention of any other limitation that HES can be offered by the Australian
and  US  providers  for  non-medicine  related  programs.  Therefore,  barring  the  said
exceptions, Singapore made full MA and NT commitments for higher education by
universities, adult, vocational and technical education under the SAFTA. 241 It indicates
that the potential growth of academic and learning related opportunities in the HE sector
are high due this agreement, for the benefit of both the parties. The Queensland University
of Technology and the Griffith University in Queensland have also started offering
Bachelor of Justice & Master of International Crime Management and Aerospace
management, respectively. 242 Similar to the case with the American Institutions, the
Australian HE providers have the advantage to make many such inroads into the
Singapore’s higher education market because of liberalization under the free trade
agreement.
Because of Australia’s open and liberal trade policy in the education services sector, its
reservations under Annex 4, are limited. It has not made any reservations under Annex 4 I
241 See “Singapore-Australia Free Trade Agreement (SAFTA) – a Business Guide”, online: Australian
Government Department of Foreign Affairs and Trade,
<http://www.dfat.gov.au/trade/negotiations/safta/ch4_safta_guide.html>. Here, it also stated that 31,400
Singapore students undertook courses from Australian onshore and offshore institutions, making it fourth
largest higher education market for Australia.
242 Ibid
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(A). Its reservations under Annex 4 II (A) are in two categories, viz., ‘primary education
services’, and ‘other than primary education services’243. With regard to the former, it
reserves the right to adopt or maintain any measures, and for the latter it reserves the right
to adopt or maintain any measures only for the supply of services under commercial
presence mode (mode 3). As discussed earlier in Chapter 3, Australia had not committed
to NT for GATS mode 3 in regard to private tertiary education.
Therefore,  the  SAFTA  agreement  allows  both  the  parties  to  venture  into  or  provide
educational services, including higher education services in each others market, subject to
the reservations stated above. 244
243 The text of the reservation is as follows:
Sector Education services
Sub-Sector Education services other than primary education services
Industry
Classification






Australia reserves the right to adopt or maintain any measure with respect to the
supply of educational services through commercial presence.
Existing
Measures
244 Singapore is a significant education market for Australian providers and has many Australian academic
programs, etc., at the tertiary level. A private research and teaching university from Australia is setting up a
Singapore campus. See “University of New South Wales sets up Singapore campus”, online: The Singapore
Economic Development Board,
 <http://www.sedb.com/edbcorp/sg/en_uk/index/in_the_news/2003/2004/university_of_new.html>.
The University  of  New South  Wales  (UNSW) is  setting  up  its  own full  branch campus  in  Singapore  that
would recruit and educate 15,000 students, 2007 onwards. ‘Education Services’, which garnered $6 billion,
export revenue to Australia, is its vital services sector.  It approaches its bilateral (including SAFTA) and
multilateral agreements from the perspective of an exporter of higher education services. See, NTEU
Submission.  It further provides that Australia has an increasing number of commercial arrangements -
twinning arrangements with local private providers, campuses of Australian universities in Malaysia and
Fiji - in the higher education systems of countries in the region. It aims to eliminate significant trade barriers
to export oriented services sectors, including education services. The following three are among the
important trade barriers in this sector: i) Restrictions in relation to investment cap, (number of) student
recruitment, requirement relating to joint venture or twinning arrangements; ii) Restrictions or limitations on
the operation of wholly foreign-owned educational institutions; iii) Reservations on accreditation of the
academic programmes or courses, and recognition of qualifications. See, Rhonda Piggot, “Australia’s Trade
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With a history of some well known business and government leaders of Singapore being
educated in Australia, the education export push of SAFTA is expected to sow seeds for
stronger economic ties between these countries.245 None of the countries that have made
GATS commitment have had the impact that parallels what SAFTA has achieved in the
HE sector  of  Singapore.  Among other  points,  the  review of  SAFTA by the  two parties’
Ministerial statement mentioned the UNSW’s campus in Singapore.246 There is no parallel
to the outcome of this FTA neither by GATS nor any other FTA in the higher education
sector, due to the size, extent or scale at which this branch campus would operate.
The trade liberalization of HE, even under the negative listing approach may not solve
problems such as accreditation. Australia’s experience with Greenwich University of US
is an example in this regard. The cross border provision of HE calls for more significant
tasks of quality assurance, accreditation and recognition of qualifications. National,
regional and international bodies, organizations and institutions have been working on
these three important purely academic responsibilities and needs, which are not covered
by the FTAs and the GATS. 247 Only protocols developed by bodies like UNESCO that
Policy Agenda: Creating Opportunities for Education Providers”. Presentation made to the Victorian TAFE
Association April 22,2005, online:
<http://www.vta.vic.edu.au/docs/2005%20Conf/Free%20Trade%20Agreements%20Rhonda%20Piggott.ppt
. >.
245 Tim Harcourt, “Everybody loves Raymond”, speech given by Chief Economist of Australian Trade
Commission, online: <http://www.austrade.gov.au/overseas/layout/0,,0_S3-1_3z6-2_-3_PWB110376272-
4_-5_-6_-7_,00.html>. It is also stated that Australia’s Senior Trade Commissioner in Singapore Sean Riley
nominates education (both university and secondary school), legal services, finance and architectural
services as the big winners from SAFTA from an Australian point of view.
246 See ‘The First Review of Singapore Australia Free Trade Agreement, 14th July 2004, Sydney’, online:
<http://www.singapore.embassy.gov.au/SAFTA_review_statement.html>.
247 For in-depth understanding on the quality, accreditation and recognition aspects of cross border higher
education, see Centre for Education Research and Innovation, Quality and Recognition in Higher Education
The cross-border challenge by, (Paris: OECD Publication, 2004). See also, articles, reports and information
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have focus on educational considerations and work in consultation with organizations like
International Association of Universities can do the requisite. The ‘Guidelines for Quality
Assurance and Accreditation Bodies’ in the UNESCO/OECD Guidelines for Quality
Provision of Cross-Border Higher Education call for strengthening collaboration between
sending and receiving countries’ accreditation and quality assurance bodies.248 According
to Bernard Hugonnier of OECD the guidelines are the first soft law developed by these
two organizations and recognizes the joint responsibility of sending and receiving country
in worldwide quality assurance of higher education. 249
4.2.2 Positive List Approach
When the parties to the FTA agree upon carving out the commitments for liberalization by
specifically listing the sectors or sub-sectors of services that they would like to open up,
on the websites of OECD (url: http://www.oecd.org) and International Association of Universities (url:
http://www.unesco.org/iau). See also, Bernard Hugonnier “Free Trade Agreements and Education
Services”, A presentation at the conference The WTO and International Trade in Education Services: The
Opportunities and Challenges of Transnational Higher Education - International Forum held in Conjunction
with the WTO Ministerial Meeting at Hong Kong Baptist University, 18-19 December 2005, online: The
Chinese University of Hong Kong, <http://www.cuhk.edu.hk/hkac/thematic/wto/overview.html>.
(Hereafter referred to as FTAs and Education Services presentation). Hugonnier observed that liberalization
(of goods) often leads to an increase in quality but competition (in services) often does not guarantee better
quality because of market imperfections like lack of information, lack of appropriate regulation and
inexperienced consumers. He suggests that in case of services quality assurance must precede liberalization.
248 For the Guidelines, see online: UNESCO, <http://portal.unesco.org/education/en/ev.php-
URL_ID=29228&URL_DO=DO_TOPIC&URL_SECTION=201.html>.
249  Bernard Hugonnier. The UNESCO/OCED Guidelines on Quality Provision in Cross Border Higher
Education. The WTO and International Trade in Education Services: The Opportunities and Challenges of
Transnational Higher Education - International Forum held in Conjunction with the WTO Ministerial
Meeting at Hong Kong Baptist University, 18-19 December 2005, online: The Chinese University of Hong
Kong, <http://www.cuhk.edu.hk/hkac/thematic/wto/overview.html>. Hugonnier observed that the
implementation of the guidelines depends upon the actions of all stakeholders and that there would be
creation of national co-ordinators. He also refereed to the meeting of national level associations of main
stakeholders which could acknowledge the guidelines, validate its underpinning principles and objectives
and agree to take action viz., dissemination and implementation.
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they would do it by the positive listing approach.250 “Services negotiations carried out
under the positive listing modality are focused on the inclusion of commitments in
national schedules and on the need to determine their broad equivalency for the purpose
of reciprocity. This is much more difficult to do for services than for goods, because
barriers to foreign service providers are not quantifiable border measures such as tariffs
and quotas, but rather discriminatory elements contained in national laws, decrees, and
regulations.”251
4.2.2.1 CECA
The India Singapore Comprehensive Economic Cooperation Agreement was concluded
very  recently,  in  June  2005  and  is  a  positive  list  agreement  that  is  based  on  the  GATS
model.  Only  the  commitments  expressly  made  or  sectors  positively  listed  by  the  parties
are liberalized under the agreement. In relation to ‘Services’ (covered under Chapter 7 of
the agreement), the Annexes lay down the specific commitments of India and Singapore.
When Singapore’s commitments under GATS and CECA are compared, the main
difference – which is significant in the current context – is that it has opened up its
education services sector under the latter agreement.
India’s schedules of Specific commitments are listed in Annex 7 A. The commitments
were made in many sectors including professional services, computer and related services,
250 The negative listing approach is not adopted by trading partners in an FTA or RTA if one of parties to
the agreement is not prepared to open up its markets for cross border trade very liberally and prefers to
commit to each sector or sub-sector only by expressly listing them.
251 Stevenson and Prieto, Evaluating Liberalization.
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R&D services, business, financial, telecommunications, energy distribution, health and
tourism.252 India has not made commitments with respect to ‘educational services’. As
India  had  not  yet  made  GATS commitments  in  relation  to  ‘education  services’ it  would
benefit from making commitments to the HES sub-sector at bilateral agreements like
CECA.253  The huge HE market potential of India could cause Singapore’s negotiations in
the next round to include specific request for commitments by India to open up its HES
market for Singapore’s providers.254 Such initiative or action is strongly recommended
irrespective  of  probable  GATS  commitments  by  India.   Even  if  India  plans  to  or  does
make such commitments under GATS, it may be willing to make deeper carved out
commitments under CECA.
252 Annex 7 A Schedule of Specific Commitments. The services listed also include: other professional
services-including accounting, taxation, architecture, engineering, medical and dental, services by nursing,
veterinary services, real estate services (for consultancy), rental and leasing services without operators,
advertising services, management consulting services, technical testing and analysis services, services
incidental to fishing, mining, manufacturing; placement and supply of services of personnel, maintenance
and repair of equipment, photographic services, packaging services, audiovisual services, construction and
related engineering services, financial services, recreational, cultural and sporting services, maritime
transport services and some sectors of air transport services
253 India is also entering FTAs with some other countries
253 (e.g. Korea, Thailand and Sri Lanka, among others) and some regionally integrated consortiums  (e.g.
ASEAN, SAFTA and MERCOSUR). It may consider negotiating liberalization of higher education services
under these FTAs. India has some of its educational institutions abroad including Dubai, Singapore and
China. Birla Institute of Technology and Science, Manipal Academy of Higher Education, SP Jain Institute
of  Management,  XLRI,  and  NIIT  are  some  of  them.  With  FTAs  it  could  make  more  inroads  into  other
countries higher education market to offer services. See also, Sudhanshu Bhushan, Foreign Education
Providers, Issues and Concerns, (New Delhi: Higher Education Unit National Institute of Educational
Planning and Administration, 2004). Certain public educational institutions like the Delhi University,
IGNOU, SNDT, and Mysore University have also ventured into some export-oriented cross-border
academic activity.
254 It will then have many options, including smoother twinning arrangements with prestigious, well-
reputed, top Singapore institutions like NUS and NTU as well as other foreign institutions that have set up
their campus or presence here in Singapore. Geographical proximity also enables such things to take place
more conveniently and effectively/successfully. There are many sectors of trade in goods and services that
would directly and indirectly benefit from both parties’ entry and operation of overseas education services.
For some interesting facts and figures of business and bilateral ties between India and Singapore, see High
Commission of India, India-Singapore Moving On (Singapore: High Commission of India, Singapore,
2003).
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Singapore too has not yet made commitments to ‘education services’ under the GATS
agreement. Under CECA, it has made either partial or full commitments in all the services
sectors for which India has made commitments, but it has included the ‘education
services’ as well. Singapore’s commitments under CECA are different from those it made
under USSFTA and SAFTA. 255 Under CECA, Singapore has not made commitments to
the  primary  education  sector,  but  has  done  so,  for  secondary  education  as  well  as  post-
secondary technical and vocational education services. It has liberalized the other HE
sector, however MA and NT commitments do not mean that Indian university degrees are
255 The specific commitments of Singapore for ‘education services’ are as follows:
Modes of Supply     1) Cross-border supply 2) Consumption abroad
                                 3) Commercial presence 4) Presence of Natural persons
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recognized for the purpose of admission, registration and qualification for professional
practice in Singapore. It is interesting that in Singapore’s specific commitments schedule,
the mode 3 commitment under the ‘other higher education’ sector makes a limitation as to
number of persons who can pursue medical degrees. This makes Singapore’s stand more
liberal under CECA in comparison to USSFTA and SAFTA that have completely
excluded (disallowed) medical education.
The foregoing is a “positive listing” model of liberalization of higher education services
under an FTA.  This model would be more suitable/advisable to WTO member countries
that are less liberal (or conservative) in relation to opening up its education services. This
allows such countries to make specific commitment expressly and lay down limitations or
exceptions.
The benefit of the positive listing approach is that it is similar to the GATS model, which
is already better understood by most WTO Members and works on the same principles.
The interpretation of various issues including the present and future possible exposure to
free trade in services under the agreement is more predictable under this “positive listing”
approach. Also, it is between a few selected countries that can afford to be more open to
each other than under the multilateral GATS.
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4.3 Comparative Commitments under the Positive and Negative List Approaches
The following four tables (10 to 13) are presented to give an overview of the
commitments made by Singapore, the USA, Australia and India for the higher education
services  sector.  Singapore’s  commitments  made  under  GATS,  CECA,  USSFTA  and
SAFTA are shown in Table 10. Table 11 outlines the commitments made by the United
States under the GATS, NAFTA and USSFTA. Australia’s commitments under GATS
and SAFTA are shown in Table 12 and India’s commitments under GATS and CECA are
shown in Table 13. The detailed depiction of the commitments made by these countries
(in the form of tables) is shown in Appendix 2, which states the reservations and
limitations comprehensively.
Legend (For Tables 10 to 13):
No Comm – Commitments not yet made;
Committed – Open or liberalized without any Reservations;
Committed w Reserv – Open or liberalized with Reservations;
Unbound – Unbound or not liberalized;
Unbound e Horizontal – Unbound except as indicated in the horizontal section.
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Table10: Singapore’s Higher Education Services Commitments under Trade Agreements
Table 11: United States’ Higher Education Services Commitments under Trade
Agreements
Modes of Supply     1) Cross-border supply 2) Consumption abroad 3) Commercial




GATS CECA USSFTA SAFTA
1) No Comm Committed Committed Committed
2) No Comm Committed Committed Committed












GATS CECA USSFTA SAFTA
1) No Comm Committed Committed Committed
2) No Comm Committed Committed Committed






4) No Comm Unbound Committed Committed
Modes of Supply     1) Cross-border supply 2) Consumption abroad 3) Commercial
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Table 12: Australia’s Higher Education Services Commitments under Trade Agreements
Table 13: India’s Higher Education Services Commitments under Trade Agreements
The  commitments  and  limitations  in  relation  to  HES  depicted  in  the  tables  above  were
analysed when the various FTAs were examined earlier in this chapter. In the following
paragraphs, the commitments towards HES by Singapore, the US, Australia and India
under GATS and the relevant FTAs are compared and analysed.
1. Singapore: Singapore has not made commitments under the GATS but it has made
commitments  under  the  FTAs  considered  in  this  chapter.   Both  for  MA  and  NT,  its
commitments for supply modes 1 and 2 are the same i.e. full commitments for all three
Modes of Supply     1) Cross-border supply 2) Consumption abroad 3) Commercial




Market Access National Treatment
GATS SAFTA GATS SAFTA
1) Committed Committed Committed Committed
2) Committed Committed Committed Committed







Modes of Supply     1) Cross-border supply 2) Consumption abroad 3) Commercial




Market Access National Treatment
GATS CECA GATS CECA
1) No Comm No Comm No Comm No Comm
2) No Comm No Comm No Comm No Comm
3) No Comm No Comm No Comm No Comm
4) No Comm No Comm No Comm No Comm
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FTAs viz., CECA, USSFTA and SAFTA. However, with respect to mode 3 supply, it has
imposed reservations for all three agreements. Under CECA, Singapore’s reservation
disallows recognition of degrees for the purpose of professional practice in Singapore and
also imposes limitations as to number of persons who can pursue medical degrees. Under
SAFTA, apart from the reservation relating to non-recognition of degrees for professional
practice, it lays down two other reservations as follows: i) only local higher educational
institutions shall be allowed to offer undergraduate and graduate training of doctors ii)
commitments are subject to the condition that it reserves the right to maintain or adopt
any measure affecting supply of sports education services at all levels of education
services. Under USSFTA, Singapore has only one reservation for higher education
services, i.e., for the purpose of HES involving training of doctors; both at undergraduate
and graduate level, only Local Universities are allowed to do so. Finally, with respect to
the mode 4 supply of HES, Singapore’s commitments have no reservations under SAFTA
and  USSFTA.  And  under  CECA,  while  its  MA  commitments  are  to  the  extent  of  the
horizontal section commitments, it has not made NT commitments. Singapore’s
commitments under CECA, the FTA with positive listing approach, which allows medical
education to limited extent, is more liberal than negative list approach FTAs, (SAFTA and
USSFTA) which totally disallow medical education. Between the two negative listing
approaches, Singapore’s commitments are marginally more liberal under USSFTA than
under SAFTA because of the reservations with respect to sports education services.
Singapore’s commitment under FTAs is more liberal than the multilateral agreement
GATS under which it has not yet made commitments to open up this sector.
153
2. The United States of America: The  US  has  not  yet  made  commitments  to  liberalize
HES under GATS. While under NAFTA its MA and NT commitments for all four modes
of supply are without any reservations, its commitments under USSFTA inscribed a
reservation with respect to NT for mode 3. The HES sector in USA is open to Singapore’s
universities and other educational institutions subject to following two investment
reservations: i) The Overseas Private Investment Corporation insurance and loan
guarantees are not available to certain aliens, foreign enterprises    or foreign-controlled
domestic enterprises; (which could, in effect mean such features may not be available to
Singapore’s educational organizations) ii) Foreign firms, except for certain Canadian
issuers, may not use the small business registration forms under the Securities Act of 1933
to register public offerings of securities or the small business registration forms under the
Securities  Exchange  Act  of  1934  to  register  a  class  of  securities  or  file  annual  reports.
(Which could, in effect mean that such disadvantage extends to Singapore’s educational
organizations). Two observations may be made from the foregoing. Firstly, commitments
by the US under NAFTA to open up its higher education services sector to Canada and
Mexico are more liberal than to Singapore under USSFTA for which it imposed certain
investment reservations. Secondly, the US’s commitments under USSFTA are more
liberal than those of Singapore as the latter has imposed reservations for medical
education.
3. Australia: Both under GATS and SAFTA, Australia’s MA commitments for modes 1, 2
and 3 do not have any reservations. While it has made full NT commitments for modes 1
and 2 under these two agreements, its kept mode 3 supply ‘unbound’ (not liberalized)
under GATS and committed for this mode under SAFTA with a reservation that it has the
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right to adopt or maintain measures. With respect to mode 4, its commitments are limited
to the extent of horizontal section commitments under GATS, but under SAFTA this
mode is committed to, without any limitations. Australia’s commitments therefore, are
more liberal under the SAFTA than under GATS. In comparison to Singapore, Australia’s
commitments under SAFTA are less liberal because Australia has retained the right to
impose or adopt measures for supply under commercial presence mode.
4. India: India has not made any commitments with respect to HES both under GATS and
CECA. While India’s HES providers can enter and operate services in Singapore, India
has not yet opened up this service sector for Singapore’s education providers to offer their
programs in Singapore. This makes Singapore more liberal than India for this sector.
From the foregoing paragraphs, the following observation could be made. WTO Member
states  tend  to  be  more  willing  to  adopt  liberalization  of  higher  education  services  under
FTAs  than  under  the  multilateral  trade  agreement  i.e.  GATS.  Out  of  the  four  countries
only Australia has opened up this sector under GATS. A party to an FTA may not
necessarily reciprocate its partners commitment to open up this sector as was seen under
CECA  where  Singapore  has  opened  up  the  sector,  but  India  has  not.  The  parties  to  an
FTA may carve out commitments to specific sub-sectors of education services in a
different manner under positive listing and negative listing approaches to attain the same
desired extent or form of liberalization. Different issues or aspects of cross border higher
education services are sensitive or special to different countries and they lay down
limitations or reservations, which results in non-commitment of those fields or forms of
liberalization.  For instance, reservations carved out by Singapore (under USSFTA and
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SAFTA) to exclude liberalization of ‘medical education’ services and investment
reservations by the United States (under USSFTA).
4.4 Singapore Higher Education Services
According to Section 2 of the Education Act, “Higher Education” means education
beyond the standard normally required for admission to a university. Singapore’s HE
industry has 13 establishments employing 17, 658 individuals with operating surplus of $
510 million and value addition of $ 2, 018 million. 256 There is a significant demand and
supply gap in the Singapore’s HE market, which can partly be attributed to larger number
of international students desiring to study in Singapore. The local tertiary institutions257 in
Singapore are not able to meet the existing demand, which has resulted from surge of
demand for international education.258 In  his  report,  Ziguras  also  mentions  that  there  is
lack of transparency in Singapore’s regulatory regime for higher education sector.259 For
an economy like Singapore, liberalizing HES is important as the Economic Development
256 See “Economic Survey Series Year 2003 – Education Services”, online: The Singapore Department of
Statistics, <http://www.singstat.gov.sg/keystats/surveys/edun.pdf>. Higher Education includes higher
education services; teacher training institutes and medical training institutes but the government schools
under the full funding and control of Ministry of Education are excluded.
257 The four recognized local institutions of higher education in Singapore are the National University of
Singapore, Nanyang Technological University, Singapore Management University and University of
Singapore Institute of Management.
258 Ziguras, Impact of GATS.
259 Ibid. See also, APEC, “Measures affecting trade and investment in education services in the Asia-Pacific
region”, a report to the APEC group on Services 2000 (Singapore: 2001), online: Asia Pacific Economic
Cooperation, <http://www.apecsec.org.sg>. According to the report, “lack of information about the policy
and the regulatory environment can affect trade and investment”. It also mentions that apart from
availability of information, there are issues relating to its clarity and coverage. In view of such points, it may
be recommended that more transparency in policies towards entry and operation of foreign education
providers will enable countries to attract overseas providers.
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Board (EDB) aims to attract 150,00,000 foreign students260,  a  move  which  could  also
increase its human resource pool in quantitative terms. Singapore has liberal policy for
HES from foreign providers and EDB, in association with the Ministry of Education
(MoE)  attracts  and  permits  overseas  educational  institutions  from  world  over,  to  set  up
branch campuses or programmes in Singapore. It might be more judicious to carve out
deeper liberalization commitments for higher education sector under FTAs rather than
making GATS commitments in this regard. This is because the current policy allows EDB
and MoE to assess proposals on certain set criteria and consider them on case-to-case
basis. However, Singapore Government could consider scheduling commitments under
GATS for this sector by stipulating a very high level of standards in terms of quality
provision of services. The EDB’s aim to develop Singapore as an education hub and the
vision of ‘Global Schoolhouse’ includes Singapore’s hosting of top schools with global
branding and rich course offerings.261  There are growth prospects for the education
industry in general and HES in particular that would add to Singapore’s economic growth,
260 This  figure  was  given  by  Mr.  Jonathan  Lim,  Head  of  Education  Services  at  EDB  referring  to  the
Economic Review Committee Report, during an interview by the author EDB headquarters on 12th July
2006. (Hereafter referred to as EDB Interview).
261 See “University of New South Wales to set up First Foreign Private University in Singapore”, a Media
Release of EDB Singapore, online:
<http://www.edb.gov.sg/edb/sg/en_uk/index/news_room/news/2004/university_of_new.html>. The EDB
website also mentions that it aims of “Singapore becoming ‘A Global Schoolhouse’ comprising large and
niche institutions and enterprises offering a range of educational and training programmes for local and
foreign students and executives. Stanford fits into our strategy”. Singapore has successfully attracted some
of the worlds leading universities and institutions like MIT, INSEAD, John Hopkins University, Wharton
Business School of University of Pennsylvania, Graduate School of Business of University of Chicago,
Georgia Institute of Technology, Technical University of Eindhoven, Technical University of Munich,
Shanghai Jiao Tong University and Stanford University. All foreign higher educational institutions offering
programs or courses, be it degree, diploma or other forms of certificate courses, have to register and get
approval for each and every academic program/offering separately with the Ministry of Education’s Private
Schools Section as “Distance Learning Programmes (DLPs). A local organization has to be
incorporated/registered (or partnered with) to represent the foreign university or academic institution for
offering its education services in Singapore.
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GDP and employment opportunities.262 All other (other than four local universities)
institutes of higher learning come under what are termed as “the Private Education
Organizations (PEOs)” and they play a key role in EDB’s endeavour to develop
Singapore into an international education hub. 263 However, UNSW Australia’s Singapore
institution, when it starts its operation in 2007 would also be treated as a university but as
a “Foreign Private University” and “Institution of Higher Learning”. 264 It  could also be
recommended  that  Singapore  could  promote  a  Special  Education  Zone  (SEZ)  that  shall
operate and function in similar to Special Economic Zones for certain sectors like IT or
Biotech industry. In some countries IT, Biotech or other industrial parks are developed as
cluster of property estates with concession for such enterprises.  The main rationale to
back  the  argument  in  favour  of  SEZ would  be  the  fact  that  Singapore  recognizes  that  it
needs to transit into a knowledge-based economy for retaining global competitiveness.265
The logic here is that in addition to other initiatives, IT parks are promoted to develop a
city or region into IT hub. Dubai’s Knowledge Village and Doha’s Education City are two
262 According to the ERC Report Education industry contributes S$3 billion (equivalent to 1.9% of the
GDP) to the Singapore economy. See, “Developing Singapore’s Education Industry”, online: Ministry of
Trade and Industry, <http://www.app.mti.gov.sg/default.asp?id=5>. Future enonomic projections include an
estimated 3-5% of GDP contribution, an incremental 22,000 jobs (13,000 teaching-related and 9,000
administrative/managerial) and 100,000 short term (average 1 week) training for foreign executives.
(Hereafter referred to as ERC Report).
263 There are 300 private commercial, IT, fine arts and language schools operating in Singapore that cater to
100,000 local and foreign students and the only accreditation available to these PEOs is the Singapore
Quality Class for Private Education Organizations (SQC for PEOs). See “Mark of Excellence for Private
Education Providers”, for more information and understanding in this regard, online: The SPRING
Singapore, <http://www.spring.gov.sg/portal/newsroom/news/releases/03_02_24.html>
264 There is no clear official statement as to whether it would be treated as fifth university who’s degrees
would be recognized for jobs in the government sector and for all other official public purposes – both
academic and employment – within Singapore. “Institution of Higher Learning” is a status granted by MoE
for higher education institutions that offer quality programs and these institutions have special privileges in
terms of greater autonomy for its academic functions, faculty recruitment etc. (Interview of Prof. A
Christopher, Vice President of SP Jain Center for Management, Singapore – branch campus of India’s SP
Jain Institute of Management on July 3, 2006).
265 See “Trade Policy Review, March: 2000”, online: The WTO,
 <http://www.wto.org/english/tratop_e/tpr_e/tp130_e.htm>.
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examples that come close to the SEZ concept.266 However,  Mr.  Jonathan  Lim  of  EDB
observed that the concept of ‘special education zone’ is not a model that would suit or be
adopted by Singapore as Singapore’s education market is very mature and such model
would be more suitable for China and India.267
The Singapore Government has opened up the higher education services sector under
USSFTA, SAFTA and CECA.  To continue the current policy of liberalization, opening
up of higher education services and seeking such liberalization from its counterparts under
FTAs would be prudent or logical for Singapore, as it would benefit both import and
export of such services.  This could be a pointer for the FTAs with Canada, Chile, Jordon,
Mexico and Korea, as well as its negotiations under ASEAN with China, India, Japan and
Sri Lanka.
4.5 Conclusion
Most WTO Members are apprehensive about education services liberalization under
GATS due to various socio, economic or political factors as was mentioned in Chapter 1
and also covered in Chapter 5. However, such countries could liberalize the higher
education services sector under FTAs with certain trade partners, as it would fetch them
strategic  advantages.  As  was  seen  from  NAFTA  as  well  as  Singapore’s  FTAs  with  the
266 See online: <http://en.wikipedia.org/wiki/Education_City,_Qatar>., which provides following
information on Education City: “Education City is an area in Doha, Qatar, that with funding from the non-
profit Qatar Foundation, has been set aside for the establishment of branch campuses of several American
universities, as well as several local educational and research organizations.”
267 Lim, EDB Interview. Mr. Huang Zhong Wen, Senior Officer for Education Services at the same
interview said that education zone is more of a “china-wall” concept to have foreign institutions in/within a
certain zone.
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United States, Australia and India, countries might be more willing to commit to a greater
degree of liberalization under FTAs than under GATS.
In a bilateral or regional setting, it was seen that the negative listing model (from the
NAFTA, USSFTA and SAFTA agreements), might result in the parties to the agreement
carving out deeper commitments and liberalization for higher education service than
under GATS. It was evident from analysis of CECA, which is an agreement using a
positive listing approach modelled upon GATS, that positive listing might actually lead to
greater liberalization (than negative listing), for example, Singapore’s commitment under
CECA  is  more  liberal  in  relation  to  medical  education  than  under  the  USSFTA  and
SAFTA. Although it might be generally be thought that a negative list approach would
lead to greater liberalization than a positive listing one, either approach would work
equally well when a country is sure of the sectors that it wishes to liberalize or protect.
The analysis in this chapter shows that WTO member countries, especially those countries
that have not yet made commitments to liberalize their higher education services sector,
under GATS, may beneficially do so under Free Trade Agreements whether using the
negative or positive listing approaches. A country has to be more cautious in negative
listing approach FTAs and list all possible reservations to cover sectors/sub-sectors or
areas  that  it  does  not  like  to  commit.  In  positive  listing  FTAs,  this  task  becomes
comparatively easier as it just needs to list service sectors that it wishes to commit along
with limitations, if any.
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In  relation  to  Singapore,  the  study  in  this  chapter  has  revealed  that  the  HES  have  been
liberalized in both the FTAs with US and Australia, as it was not specifically excluded
from USSFTA and SAFTA respectively under the negative list approach. It was also seen
under the CECA agreement (which has a positive list approach) that Singapore has
specifically provided for liberalization of education services for Indian service providers
whereas India has not done so for Singapore service providers. This is due to the very
well known history of India being protective and extra cautious of its industry and
economy.  The  next  chapter  will  examine  the  rationale  for  GATS  liberalization  of  HES
sector by WTO member states including India.
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5 Chapter – Globalization and Liberalization under GATS
5.1 Introduction
“Globalization is an irreversible process, not an option…………It has been said
that arguing against globalization is like arguing against the laws of gravity.”
[UN Secretary General Kofi Annan] 268
The impact of globalization has indeed been there in most spheres of human activity
where in two or more countries are involved. Higher education and knowledge are no
exception. The current chapter attempts to examine the phenomenon of globalization of
higher  learning  and  its  significant  facets  within  the  context  of  the  thesis.  It  explores  the
issues related to mobility of knowledge and impediments to the education services trade;
globalization of higher education and knowledge, and the relevant policies and politics,
including the role of universities; liberalization of higher education services under GATS
and the implications for each of the four modes of supply; drafting of national
commitments; and higher education in India.
This chapter will argue that the latest need of education policy formulation in relation to





interest of various stakeholders of HE that most countries including India should liberalize
their HE sector under GATS in a prudent and cautious manner to benefit from its positive
impact and the opportunities that emanate from it.
5.2 Mobility Of Knowledge Across Borders And The Barriers To Trade In Education
Services
“Education is seen to be inextricably linked to globalization, and, as such, requires
pro-active measures to ensure that the opportunities provided by global processes
are realized. Failure to do so will ensure that the worst of extreme economic
policies dictate the future of educational philosophy, policy and pedagogy.”
[Malcolm H. Field and James Fegan] 269
Cross border activity in relation to both goods and services is the order of the day in
today’s global economy. International trade in goods and services has long been a norm,
for the various benefits that accrue from it. There have been many bilateral and
multilateral agreements in relation to cross border trade negotiations. The services sector
is witnessing an unprecedented growth that positively affects the day-to-day life and
standards of living or quality of life. 270
269 Malcolm H. Field and James Fegan, “Globalization and Across-Border Education: Paradigms and
Challenges”, Education Across Borders Philosophy Policy Pedagogy New Paradigms and Challenges, in
Malcolm H. Field & James Fegan edrs., (Tokyo: Waseda University Media-Mix Co. Ltd., 2005).
270 Santosh Kumar Madugula, “Foreign University under WTO – GATS mechanism: Should WTO
members of Pro-‘Education Services Liberalization’ allow Foreign Private Universities or Foreign Public
Universities”, ICFAI Journal of International Business Law (April 2006) pp 22-30.
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Most  industries  and  services  sectors  are  experiencing  constant  growth  of  cross  border
movement (exports and imports) within and across sectors. In order to sustain and/or
improve their own economic viability, the significant role of ‘know-how’ or knowledge
and intellectual property as core strength and factor for producing goods or rendering
services, is increasingly being accepted. Mobility of knowledge can positively influence
the efficiency and performance of enterprises in their organizational results and
economies in the macro objectives. 271 In today’s borderless information and knowledge
society, cross border mobility of knowledge is an inevitable reality. Such mobility takes
place through print and electronic medium, training, consulting, knowledge transfer or
sharing, movement of knowledge workers, foreign investment in the form of technical
know-how, and other such forms.  Industry and education institutions are either
experiencing and practicing cross border mobility of knowledge or are otherwise facing
the challenges posed by this.
The education services sector, particularly the HE sub-sector, has a major role in
promoting the mobility of knowledge across borders. As has been discussed in earlier
chapters, cross-border supply of education services facilitates movement of students,
271 See,  (discussion  paper)  Jaeyong  Song,  Paul  Almeida  and  Geraldine  Wu,  “Mobility  of  Engineers  and
International Knowledge Transfer: Technological Catching-Up in the Korean and Taiwanese”, online:
Columbia University, <http://www.columbia.edu/cu/business/apec/publications/SongAlmWu.pdf. >. Paper
presents the case relating to cross border mobility of knowledge. In this paper they refer to World Bank
(1993) analysis, “Asian Miracle” wherein it was mentioned that the return of foreign-educated nationals has
crucial impact on transfer of best practices and state-of-the-art knowledge.
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academics and educational institutions.272 Trade in education services as envisaged by the
GATS agreement can enhance mobility of knowledge by way of273: -
a) Mobility of academic material – by cross border supply of education
services (Mode 1).
b) Mobility of students – by which students consume/attain knowledge by
travelling and being stationed in foreign country and attached with a higher
educational institution (Mode 2).
c) Mobility of Institutions and programs – by which Universities and other
higher educational institutions are able to establish a commercial presence
to offer educational courses in another country and thereby contribute to
transferring and imparting knowledge (Mode 3).
d) Mobility of academics – by which natural persons viz., professors,
researchers and academic administrators move across borders to impart,
share, produce or administer knowledge and education (Mode 4)
It has been observed that “Knowledge is power, and increasingly so.”274 Due to this very
reason, mobility of knowledge is inextricably linked with globalization and matters such
as international development and the North-South divide. Although there is immense
interest among both developed and developing countries in the transfer of knowledge or
272 At various points of discussion in Chapters II, III and IV.
273 Jane Knight, in her various publications presents her view of three kinds of mobility under GATS, viz.,
people mobility, Programme mobility, and institution mobility. See, Jane Knight, “Internationalization of
higher education Practices and priorities: 2003 IAU Survey Report” (Paris: International Association of
Universities, 2003).
274 Editorial, “Knowledge Flow and Capacity Development: An Introduction to the Special Issue”, Higher
Education Policy (2005) 18, 199-205. Doi: 10.1057/palgrave.hep.8300083 In this special issue of this
journal, editorial and various articles, among other present the issues related to transfer of knowledge, and
knowledge workers, North-South issues related to knowledge and mobility of people due to and for
knowledge.
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know-how their commitment to trade in education services (which enables mobility of
knowledge across borders) vary due to their diverse views and sentiments as well as the
complex issues attached to this sector.275
“Since World War II there has been a rapid growth in the number of foreign students in
higher education, and international education has become increasingly important in world
services trade.”276 However, there are many barriers to trade in education services that
hinder the mobility of knowledge and globalization of HE. There is a lack of data
regarding both the trade and restrictions for the education services sector and this leads
one to resort to studying the national commitments and limitations under GATS, which is
a major source of such information.277 Only 34 members have made commitments to open
up HES for international trade.  The lack of commitments to open up this sector itself  is
the major barrier to trade in education services.278 The  whole  activity  of  requests  and
offers for commitments in this segment of GATS negotiations is an area of intensive
international debate and research.
Some barriers are generic and applicable to most services sector, including the mode 4
barriers in relation to presence of natural persons. The conditions imposed in this regard
are usually such that would allow the entry and presence of certain types of academics, for
275 Such views are presented while discussing various points in the thesis including Chapter I where anti-
GATS sentiments are addressed and examined. There are many benefits related to transfer of knowledge
and know-how that accrue to industry, enterprise or the economy of a country.
276 Kemp, Impacts of Barriers at p 231.
277 Ibid.
278 The national legislation and policy which prevents foreign education and training providers from
obtaining national licenses and stipulates needs test hinders trade in education. See, “Barriers in Education”,
online: National Committee for International Trade in Education (USA),
<http://www.tradeineducation.org/general_info/frames.html>.
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example  those  with  a  certain  level  of  qualifications  or  profile.  Table  14  below  presents
some of the main restrictions or barriers to trade in education services.
Table 14: Barriers to trade by Mode of Supply 279
279 Jane Knight, “Trade in Higher Education Services: the implications of GATS”, Mapping Borderless
Higher Education Policy, markets and competition Selected Reports from The Observatory on Borderless
Higher Education (Oxford: The OBHE, 2004) at p 24. The table has been taken from Jane Knight’s study
and been presented with minor modifications, followed by analytical comments of the thesis author.







- Restrictions on electronic transmission of course materials
- Economic needs test on suppliers of these services
- Lack of opportunity to qualify as degree granting institution
- Stipulation to tie-up with or use local partners
- Prohibition on voluntary entry and exit for joint ventures
- Excessive fees/taxes imposed on licensing or royalty
payments
- New electronic or legal barriers on e-learning services






- Visa requirements and costs
- Foreign currency and exchange requirements
- Non-recognition of prior qualifications from other countries
- Country or institution specific quotas on numbers of
foreign students
- Restrictions on employment while studying









- Inability to obtain national licenses to grant a qualification
- Investment (equity) limitations on foreign education providers
- Nationality requirements
- Restrictions on recruitment of foreign teachers
- Government monopolies
- High subsidization of local institutions
- Difficulty in obtaining authorization to establish facilities
- Economic needs test on suppliers of these services
- Prohibition on education services offered by foreign entities
- Measures requiring the use of a local partner
- Difficulty in voluntary entry and exit for joint ventures
- Tax treatment that discriminates against foreign suppliers
- Unfavorable treatment of foreign partners
- Imposition of excessive licensing fees/ royalty tax payments
- Rules for twinning arrangements
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Table 14 shows that there could be different trade barriers in relation to each of the modes
of supply. As the table is self explanatory, the following discussion will merely highlight
a few of the trade barriers relevant to each mode of supply. In relation to Mode 1 the
restriction in relation to electronic transmission of course material, or restrictions on use
or import of educational material, could be implemented by laying down regulations to
ban certain cross-border education providers and their websites. Further, the degrees
granted by distance education programmes might not be recognized.
In regard to Mode 2, the major trade barriers are visa regulations and quantitative quotas
on  student  numbers  that  are  country  or  institution  specific.  The  manner  in  which  this
barrier  operates  could  be  understood  by  an  example.  The  United  States  has  a  policy  in
place that prohibits student (F1) visa issuance beyond a certain number for China, India
and other countries as well as certain cap on the number of foreign students a university
could admit.








- Nationality or residence requirements
- Needs test
- Recognition of credentials
- Imposition of local staff hiring (‘high’ minimum
requirements)
- Procedural difficulties in obtaining entry/leaving
authorization
- Quotas on number of temporary staff
- Imposition of unreasonable fees and/or taxes for currency
conversion for repatriation of earnings
- Employment rules
- Restrictions on use/import of educational materials by
foreign teachers/scholar
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Although Mode 3 liberalization allows foreign education providers to enter and operate
educational institutions, in many cases they are crippled with the disadvantage of inability
to grant degrees.  Mandatory requirement to tie-up with a local partner is a trade barrier
that affects the functioning and management of foreign education providers in their
offshore campuses or centres of education. In China all foreign education providers are
subject to such condition of compulsory local joint venture partner. High subsidies for
domestic education providers that are denied to foreign providers significantly affect the
concept of a level playing field.
The ‘needs test’ is the main barrier or restriction for Mode 4 liberalization and it requires
the educational institution to justify why it would need to hire a foreign professor or other
staff member (vis-à-vis a local or resident academic). Cumbersome immigration
regulations and employment rules for foreign academics also amount to trade barriers for
this  mode.  In  countries  where  there  is  some  form  of  unemployment  or  strong  lobby  of
teaching and other staff associations there would be more trade barriers.
There is a strong link between mobility of knowledge, which is important for
globalization of higher education services, and barriers to trade in education services.
Reduced barriers increase mobility in the following manner: - 1. Fewer barriers to supply
through Mode 1 add to mobility of knowledge through mobility of educational material
and online programs. 2. Fewer barriers to Mode 2 will increase mobility for consumption
or acquisition of knowledge by crossing of borders. 3. Reduction of barriers to mobility of
educational institutions or academic programs (mode 3) increases inward mobility of
knowledge for hosting country. 4. Fewer barriers on movement of people (academics and
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education administrators) allow more mobility of knowledge through teaching, research
etc
Finally, in the above context, one could say that true globalization cannot be achieved in
any sphere if cross-border mobility is not promoted enough or severely deterred or
forbidden.
5.3 Globalization Of Higher Education
“Globalization initially seemed to be defined as the totality of substantial changes
in the context and inner life of higher education related to growing
interrelationships between different parts of the world whereby national borders are
blurred or even seem to vanish education (anything which seems to take world-
wide) and/or anything on a global scale related to higher education characterized
by market and competition (notably international competition for status and
reputation as well as commercial knowledge transfer across borders).” [Ulrich
Teichler, 2004]280
Higher educational institutions are not anymore isolated national knowledge
organizations but knowledge enterprises that are part of globalized society that requires
them to act and respond to international developments, practices, policies and
280 Guruz and Ryan quote Teichler, source: Ulrich Teichler, “The changing debate on internationalization of
higher education”, Higher Education, 48, pp.5-26 (Hereafter referred to as Internationalization of higher
education). See, Kemel Guruz and John W. Ryan, Higher Education and International Student Mobility in
the Global Knowledge Economy, online: Harvard Universitz,
<http://www.wcfia.harvard.edu/fellows/papers/2004-05/Guruz.pdf.>. (Hereafter referred to as Global
Knowledge Economy).
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innovations in higher education. A significant outcome of globalization of higher
education is the academic mobility that could be in pursuit of knowledge, for sharing
knowledge and for generating knowledge. Peter Stalker states that, “the flow of
professionals around the world has intensified by the globalization of higher education.
In 1993 an estimated 1.5 million students were studying overseas. The highest numbers
are  coming  from  Asia-and  most  of  these  are  heading  for  the  United  States.  One
estimate  is  that  over  70  percent  of  foreign-born  Ph.D.’s remain  in  the  United  States,
many becoming citizens. Chinese officials said in 1995 that of the 220,000 Chinese
students who had gone abroad since 1979, only 75,000 had returned.”281
Facts like these reveal that there are many international issues that are related to
globalization of higher education and international academic or student mobility.
Examples include brain drain or gain, immigration, foreign direct investment or foreign
exchange earnings in the host country, multicultural and multi-ethnic societies, cross-
border knowledge sharing or transfer of know-how, international exchange or internships
and management of foreign talent (knowledge workers or skilled workforce).  The host
countries that attract foreign students should constantly undergo a policy-check exercise
to ensure that the goals relating to tertiary education complement the national manpower
planning objectives and would not result in negative impact, for instance, an increase in
unemployment rate.
281 Peter Stalker, Workers Without Frontiers The Impact of Globalization on International Migration
(Colorado: International Labour Organization, 2000) at p.108 and 109.
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“Internationalization”282 and “globalization” are two terms interchangeably used with
regard to higher education but their definition and meaning would vary according to the
context. The literature and research findings about globalization and internationalisation
of higher education has been growing in the past decade and includes revelations such as
the fact that there was a large exchange of scholars between India and China during the
period 206 BC – 905 AD (736 Indian scholars visited China) and in the period 307-689
(166 scholars visited India).283 Such revelations advance the age-old belief in international
knowledge exchange as a means to globalization of knowledge and higher learning.
Globalization of knowledge prompts higher educational institutions to adopt global
dimension in its policies, systems and practices. 284 According to Prof. Lily Kong of NUS,
globalization of higher education as practiced by the university includes maintaining
282 “Internationalization can best be defined as the totality of the substantial changes in the context and
inner life of higher education relative to an increasing frequency of border-crossing activities amidst a
persistence of national systems, even though some signs of ‘denationalization’ might be observed.
Phenomena often viewed as characteristic of internationalization are increasing knowledge transfer,
physical mobility, cooperation and international education and research.” (Teichler 2004).  Source: Guruz
and Ryan, Global Knowledge Economy, quoting Teichler – Teichler, Internationalization of higher
education. “Internationalization refers to the process of integrating an international dimension into the
teaching, research and services functions of higher education institutions”. (Jane Knight 1999). Source:
Source: Guruz and Ryan, Global Knowledge Economy, quoting  Knight  –  Jane  Knight,  “A  time  of
turbulence and transformation for internationalization”, Research Monograph No.14, (Ottawa: CBIE, 1999).
Bernard Hugonnier, OECD’s Deputy Director Education observes that internationalization is natural market
expansion whereas liberalization is deliberate action taken by governments. See Hugonnier, FTAs and
Education Services presentation.
283 See, Guruz and Ryan, Global Knowledge Economy. The authors cite Klineberg [Klienberg, O.
International Student Exchange An Assessment of Its Nature and Its Prospects (The Hague: Mouton, 1976)
p.21 and p.144] with reference to exchange of Indian and Chinese Scholars. The authors, among other
issues present their studies about the history of globalization including international academic mobility since
medieval times, during 1500-1800, and the recent contemporary scenario like the European Bologna
Process and European Higher Education Area.
284 According to Jane Knight (1999, 2004) the rationales for internationalization of higher education include
socio/cultural (national cultural identity, intercultural understanding, social and community development),
political (foreign policy, peace and mutual understanding, national and regional identity), economic
(economic growth and competitiveness, labor market, financial incentives) and academic (international
dimension to research and teaching, extension of academic horizon, institution building, profile and status,
enhancement of quality, international academic standards). See also, Gilles Breton, “Higher Education:
From Internationalization to Globalization”, edrs., Universities and Globalization Private Linkages, Public
Trust (Paris: UNESCO/Universite’ Laval/Economica, 2003) at p 21. In relation to international mobility
Breton presents that it sensitizes students to the reality of global interdependence and global issues he uses
internationalization of education to mean redefining curricula either by insertion of international component
or through international networking of courses of study.
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global standards and students having exposure and experiences in the global context such
as international student exchanges, fieldtrips etc. 285
The demand for and supply of higher education affects globalization of higher education
and vice versa. The quality and reputation of higher education institutions or universities
and the programs/courses or research opportunities offered by them affects demand and
supply for higher education on an international scale. The growth in demand for higher
education and research will prompt many changes in the nature of the university in this
century and different actors (policy-makers, institutions, corporations and individuals)
will  react  and  respond to  such  growth  in  different  ways. 286 Policy makers will have to
allow establishment of more education providers through liberal policies in this regard.
Institutions need to practice globalization and internationalization in functioning as a
quality education provider. ‘Corporate Universities’ by corporations are already a
285 Prof. Lily Kong, Vice Provost (Education) of National University of Singapore was interviewed by the
author on July 18, 2006. Prof. Kong, is of the view that globalization  involves concept of global community
both inwards and outwards and observes that even if one cannot go tot the world the world comes to them.
According to a study by Chen and Barnett involving analysis of international student exchange network,
higher education becomes a key international linkage because of the significance of knowledge and
information. They also observe that, “international student flows also can be viewed as another form of
communication, describing how countries interact and communicate with each other.” See, Tse-Mei Chen
and George A. Barnett, “Research on international student flows from a macro perspective: A network
analysis of 1985, 1989 and 1995”, Higher Education Vol.39, No.4 (June 2000).
286 Denis Blight, Dorothy Davis and Alan Olsen, “The Globalization of Higher Education”, ed. Peter Scott
Higher Education Re-formed (London: Taylor & Francis Books Ltd, 2000) pp 95-113. The authors in this
article mention that increased allocation of public resources would be the least likely option to counter the
demand in higher education and that the following options would be chosen: - internationalization of
universities, offshore campuses (including twinning programmes and franchised operations, and permitting
private investment in university enterprises), information and telecommunication technologies leading to
potential for virtual universities, consortia and strategic alliances involving universities as a response to
perceptions about globalization and other twenty-first century challenges. Also, see Jane Knight, “Issues
and Trends in Internationalization: A Comparative Perspective”, edrs., Sheryl L. Bond and Jean-Pierre
Lemasson, A New World of Knowledge Canadian Universities and Globalization (Ottawa: International
Development Research Centre, 1999) at p 204. Knight describes globalization as the flow of technology,
economy, knowledge, people, values, and ideas across borders. According to her globalization affects each
country in a different way due to a nation’s individual history, traditions, culture and priorities; and that
Internationalization of higher education is one of the ways a country responds to the impact of globalization
yet, at the same time respects the individuality of the nation.
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growing phenomenon to cater to higher learning and training needs and to tie up with
universities for executive education and R & D. Individuals who desire to attain higher
knowledge travel abroad if the local education providers are unable to cater to their needs
or expectations.
Therefore globalization of higher education encompasses a broad range of practices and
policies from global mobility and transfer of knowledge, accountability and social
responsibility to its various stakeholders, usage of ICT (Information and Communication
Technologies), international standards in learning environments, influence of global
standards or patterns of knowledge production (i.e. research) and knowledge
dissemination (i.e. teaching practices & methodologies).
5.3.1 Globalization of Knowledge and Role of Universities
“Higher education is positioned at the very heart of knowledge industry in this
information age with Universities as enterprises engaged in or closely related to
both the advancement and dissemination of human knowledge.”287 [Steven Muller]
Many terms like knowledge management, knowledge society, knowledge economy,
knowledge era, knowledge workers, have become buzz words of today as information and
287 Steven Muller, “Globalization of Knowledge”, edrs., Katherine H. Hanson and Joel W. Meyerson
International Challenges to American Colleges and Universities Looking Ahead (Phoenix: American
Council on Education and The Oryx Press, 1995) pp 63-75. Apart from the title of the article i.e.
globalization of knowledge itself, the author in this article critically argues the challenges for American
colleges and universities including accessing and managing international flow of knowledge.
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knowledge become central and integral parts of most economic, industrial, political and
social activities. Due to the modern information and communication technologies and
well-networked world knowledge in most forms is and can be globalized.288 The rapid
growth of information and communication technologies that engineers and leverages most
of these activities has a great impact on the manner in which knowledge and education is
imparted and produced or developed at Universities. In such a scenario of globalization of
knowledge where creation or generation, acquisition and dissemination of both new &
existing knowledge is the order of the day, there is certainly a constantly evolving role cut
out for universities as institutions of higher learning and knowledge.
The role of universities is to cater to the needs of various stakeholders. The role of
universities in successfully managing their responsibility towards society and other
stakeholders  requires  them  to  manage,  interact  and  work  in  association  with  various
sectors including industry.289 Stakeholders include students, faculty, staff, government,
university administrators, industry and society (both local community and global society
at large). In the context of globalization of knowledge, the role of universities involves a
complex combination of various goals and limitations relating to various stakeholders.
288 According to Walker, “Crossborder human knowledge, networks, and cultural resources are the key to
business leadership and global market effectiveness for the future”. See, Michael A. Walker, “Human
Capital  in  a  Knowledge-Based  Global  Economy”,  in  Dennis  Campbell  and  Christof  Siefarth  edrs.,
International Distribution Law (New York: Transnational Publishers, Inc, 2001) at 13.
289 See generally Henry Etzkowitz and Loet Leydesdorff edrs., Universities and the Global Knowledge
Economy A triple helix of university-industry-government relations (London: Pinter, 1997). See also, “The
Brains Business – A Survey of Higher Education”, The Economist September 10, 2005 at 3. According to
the survey management and role of Universities are undergoing many changes due to certain factors. Apart
from democratisation (massification), rise of the knowledge economy and competition, globalization is a
signification factor. It also reports Adrian Wooldridge’s observation that, “Mass higher education is forcing
universities to become more diverse, more global and much more competitive”. The survey also reports that
America’s system of higher education is the best in the world because there is no system. It attributes
America’s success to three principles viz., organization, competition and usefulness (that ‘it is alright to be
useful’).
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Universities need to respond to globalization of knowledge by maintaining and improving
its knowledge dissemination and generation functions and practices to match global
standards to the extent expected by its stakeholders.
As globalization influences the transfer of knowledge and information across borders,
universities world over experience tremendous challenges and prospects. Many world-
renowned universities earn millions of dollars through research & development, royalty,
license fee and other intellectual property. In the year 1992, six universities earned
between US$12 and $26 million.290 The ‘information society’ and focus on knowledge-
intensive production has therefore increased the expectations of return on public
investment made into universities and research centers which are required to produce
more highly skilled labour and innovations to revive the economy.291 Only those
universities that can efficiently respond and react successfully to these challenges will
stay ahead in the global competition of knowledge production and dissemination.
To conclude, two main roles identified for universities in the context of globalization of
knowledge are: -
1. Universities’ efforts and success in producing highly skilled, well trained or
knowledgeable human resources in various fields like arts & social sciences, business,
engineering, law, medicine and sciences. This function should be managed in such way
290 Peter Drahos and John Braithwaite, Information Feudalism Who Owns the Knowledge Economy? (New
York: The New Press, 2002) at p 163.
291 David Robertson, “Knowledge Societies, Intellectual Capital and Economic Growth”, ed. Harry Gray,
Universities and the Creation of Wealth (Buckingham: The Society for Research into Higher Education &
Open University Press, 1999) at p 19.
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that those graduating from university are capable to match up to and work in the
globalized knowledge environment that exists in the industry and fields of work.
2. Universities need to continuously and cautiously produce new knowledge and
innovations to contribute to the local and global economy. The prevailing environment of
knowledge globalization demands global standards for research and development in most
spheres or fields.
5.3.2 Framing Of Education Policies And The Politics Of Knowledge Dissemination
And Knowledge Production
There are politics involved at various levels within and between nations in relation to both
knowledge dissemination (imparting of knowledge) and knowledge production
(generation of knowledge or Research & Development). Within a country, academic
politics is reflected in the variations in funding, autonomy, regulation and powers of
universities.292 On an international level, politics between nations for globalization and
292 There are many areas and issues of concern and caution with regard to outcomes of globalization of
education, particularly the fact that state is no longer in a position to unilaterally decide educational policy.
See, Jacques Hallak, Education and globalization (Paris: International Institute of Educational Planning,
1998) at 21. However, State’s monopoly in controlling and managing education sector has not always
yielded laudable results. Although the state versus market debates and arguments in determination of
education policies continue the fact that all stakeholders interests and views are to be equally considered in
such determination is becoming important. In relation to states versus markets debate Schwartz presents his
view on the the international political economy involving market players’ changing productive activities in
global space and states actions to allow and control such market forces in tune with macro objectives. See
Herman M. Schwartz, States versus Markets The Emergence of a global economy (London: Macmillan
Press Ltd, 2000). He also observes that the essential issues are the kind of state intervention (not its
quantity) and the ways in which states and markets need each other. Applying this in the context of higher
education sector, it could be said that globalization and liberalization involving marketization of higher
education services should be governed and administered efficiently by developing policies that allow market
forces to work in the best interest of various stakeholders, particularly students; and intervene or make
requisite checks wherever necessary. Laying down of judicious and transparent higher education policies is
recommended to have good relationship between states and markets.
177
liberalization of higher education, and the influence of international organizations like
UNESCO, World Bank and now WTO have an impact on determination of educational
policy.293
In higher education, ‘knowledge production’ means research into constantly growing
developments in science, arts, management, engineering and various fields of
knowledge.294  Knowledge production is something that could be studied from various
dynamics. 295 ‘Knowledge dissemination’ could be referred to as the imparting of
knowledge and education or training by academic and executive programs. In the current
scenario where even information is being produced and sold like most other commodities
293 See also, Michael Shattock, “European Universities for Entrepreneurship: Their Role in the Europe of
Knowledge The Theoretical Context.”, Higher Education Management and Policy Vol.17, No.3, 2005
Special Issue ‘Entrepreneurship’ at pp 13-26. By way of a figure, Shattock presents the relationship between
supranational bodies and nation states in the field of educational policy to reflect that various bodies like
UNESCO, WTO, World Bank, OECD, EU along with European nation states and civil society and many
factors and studies affect educational policy. See also, UNESCO, Higher Education in a Globalized Society
Education Position Paper (Paris: UNESCO Division of Higher Education, 2004). UNESCO through
various declarations, conferences, guiding documents and guidelines influences policy formulation by
countries. See also, Jaques Hallak, Globalization, human rights and education (Paris: UNESCO
International Institute for Educational Planning, 1999). Here, Hallak argues about the concerns over the
right to quality education for all citizens, which has been the responsibility of public authorities. He points
out that accelerated globalization and weakening of governments and intergovernmental authorities in their
ability to regulate economies has resulted in the state’s erosion of power, credibility and legitimacy.
294 Author attributes his knowledge on knowledge production to his internship attachment at the Higher
Education Division of UNESCO Headquarters, Paris in 2005.  At UNESCO, in the context of knowledge
production, there is mention with regard to the following: a) comprehensive and holistic view of knowledge
including social sciences and humanity as well as the roles of tacit knowledge; b) participation of trans-
disciplinary researchers/academics and stakeholders in knowledge production, management and use
especially production sectors, industries, services and community; and c) knowledge production is not
limited to academic settings and leadership, creativity and a number of qualities can produce useful
knowledge. Source: UNESCO, Best Practices in relation to Knowledge Production (Unpublished reference
document).
295 See generally Michael Gibbons and others, The New Production of Knowledge The dynamics of science
and research in contemporary societies (Surrey: SAGE Publications Ltd., 1994). In this book the authors
write about the concept of knowledge production, its evolution, massification of research and higher
education, competitiveness collaboration and globalization.
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to such extent that WTO is legalizing such activities to globalise, knowledge
dissemination has really become part and parcel of global politics.296
The machinery and actors that influence or frame educational policies should be aware of
the benefits from globalization and liberalization of higher education services that
advance these two objectives in the best interest of a nation. Particularly, globalization of
the higher education sector has significant positive impact on human capital and human
resource or manpower development at macro level for developing countries. 297 The
education policies that are formulated by state and federal governments need to change
with the times to live up to the desires and expectations of people and other stakeholders
in the higher education sector. Due to shrinking education budgets, increasing market
pressures, mismatch of demand and supply of education services and the need to maintain
and improve the quality of education, students tend to become consumers and higher
education institutions and universities will have to act as enterprises that are service
providers (of higher education services). In this context it can be said that the framing of
education polices both by the government as well as higher education institutions
296 Edward A. Comor, “Governance and the Nation-State in a Knowledge-Based Political Economy”, edrs.,
Martin Hewson and Timothy J. Sinclair, Approaches to Global Governance Theory (New York: State
University of New York, 1999) at p 130.
297 Santosh Kumar Madugula, Globalization of Higher Education and World Trade Law: Growth
Opportunities for Developing Countries under WTO’s GATS regime, paper presented at Association of
Pacific Rim Universities DSN Conference ‘Moving toward a Sustainable Future: Multidisciplinary
Perspectives from the Pacific Rim’ (Eugene: University of Oregon, August 2005). The following was also
observed in this paper: “At a time when globalization and liberalization have become part and parcel of
most economies of the world in most sectors because knowledge and information are critical in successfully
facing and benefiting from globalization, it is very important that federal governments liberalize the higher
education services sector.” See also, Michael Shattock, “University Governance and the Role of the State”,
in Ian McNay edr., Beyond Mass Higher Education: Building on Experience (Berkshire: Open University
Press/ McGraw Hill Education, 2006) at 209. Here, Shattock states that, “Modern thinking about the
importance of research and the production of qualified manpower as contributors to the growth of regional
and national economies, and about the role of higher education in improving social inclusion, has also
encouraged the state to adopt a much more proactive, not to say interventionist, policy towards higher
education.”
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themselves become part of macro (global and national) level knowledge management.
The basic economic resource in society is and will be knowledge (Peter Drucker, 1993).
This economic fact should influence governments to steer educational policies in this
globalized world.
“Education, education, education.”298 This is one of the most famous quotes in relation to
higher education policies. Higher education polices by the government and institutional
policies of the universities and other higher educational institutions influence the
production (or generation) and dissemination of knowledge in a country and within the
higher education sector.
Universities have been referred to “citadels of knowledge” or “factories of knowledge”.
299 As knowledge and know-how is the core competency or major competitive factor in
most industrial and services sector, the politics of knowledge i.e. framing of prudent
educational policies that affect or influence the production and dissemination of
knowledge, becomes crucial both at the national and international level. Educational
policies should be framed in such manner that allows globalization and liberalization and
thereby advances increased knowledge production and knowledge dissemination.
298 Roger Brown, “Education, education, education – but will government polices produce ‘an excellent
higher education system’? Higher Education Review, Vol 38, No 1, 2005.ISSN 0018-1609 at p 3. This
famous quote is from Prime Minister Tony Blair’s speech at the 1996 Labour Party Conference where he
emphasized that in the fast-changing and increasingly competitive world, the role of higher education in
equipping the labour force with appropriate and relevant skills, in stimulating innovation and supporting
productivity and in enriching the quality of life is central. And he also mentioned that the benefits of an
excellent higher education system are far-reaching.
299 Mihai I. Spariosu, Global Intelligence and Human Development Toward an ecology of global learning
(Cambridge: Massachusetts Institute of Technology, 2004) at p 166. The author also refers to the famous
Henry Cardinal Newman’s well-known collection of discourses, lectures, and essays on The Idea of a
University (1852), and discerns the two academic models viz., as an elitist citadel of knowledge and as a
more or less democratic factory of knowledge (at p 174).
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5.4 Liberalization Of Higher Education Services Under GATS
The policy of opening up the higher education services sector to allow the entry and
operation of foreign educational institutions is referred to as liberalization of this sector.
Liberalization does not necessarily mean or require making commitments under the
multilateral agreement of GATS or free trade agreements. It could be adopted or practiced
either by non-regulation of this sector or by having a liberal regime for this sector.  This
section explores liberalization of the higher education services and discusses issues that
emanate in view GATS.
According to David Robertson, “the societal imperative to effectively ensure that a nation
and adequate number of its citizens fall on the right side of the informational division of
labour will lead to a de-monopolization of higher education and massive changes in the
structure of the knowledge industry.” 300  Robertson’s view that higher education needs to
be universalised and democratised is valid for two reasons. Firstly, as explained earlier,
the concept of globalization of knowledge makes it pertinent for government policies to
expand opportunities for higher education. Secondly, there is a demand that the desire and
fundamental need of individuals to become knowledge or qualified workers through
higher learning be optimally met. Robertson opines that many factors including the
300 David Robertson, “Students as Consumers The Individualization of Competitive Advantage”, ed., Peter
Scott, Higher Education Re-formed (London: Falmer Press 2000) at p 86. Robertson, in this article writes
that within the global economy nations would scramble to remain on the right side of the informational
division of labour (which he refers to as the product of  ‘network society’ – as described by Manuel Castells
[1996, 1997] and based on ownership of, access to, and measurement of information). He also writes that it
would be a significant challenge of twenty-first century to ensure that higher education is democratized -
apart from being universalized.
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informational division of labour would compel governments to open up their higher
education systems. 301
UNESCO, OECD, Word Bank and many international organizations have categorically
reported that the demand for higher education services outstrips supply in many countries.
The demand-supply mismatch is particularly experienced due to inadequate good quality
education services. Insufficient opportunities at home leave the students with choices that
vary from forgoing further education to going abroad for good higher education.
As the higher education service sector is subject to internationalization and globalization,
there is a need to examine the scope of opportunities that could result from liberalization.
The analysis on liberalization of this sector by means of national commitments under
GATS was included in III Chapter. Among WTO members, most of the developed
countries except Canada have made commitments, expressed interest or have not
expressed non-inclination towards liberalizing this sector.302
Developing countries should open up their higher education services only if their
development or other macro objectives benefit from such liberal policy. There is high
certainty that they would stand to benefit from liberalization as market access attracts and
brings in much-needed investments in the form of foreign direct investment and leads to
301 Ibid. Also, as HE has critical role in supporting knowledge-driven economic growth strategies its reach
to larger segments of population is important. See, The World Bank, Constructing Knowledge Societies:
New Challenges for Tertiary Education (Washington D.C.: The International Bank for Reconstruction and
Development / The World Bank, 2002).
302 The academic and university associations in Canada collectively and strongly oppose opening up or
liberalization of education services including higher education. All OECD countries (excluding Canada and
four other countries) that are WTO members have made commitments to open up the higher education
services sector.
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surge in services and competition by entry or collaborations of foreign service
providers.303 Article XIX of GATS specifically provides developing countries with the
flexibility to open up with or without limitations at their own pace.304 Many scholars like
Chakravarthi Raghavan are of the view that developing countries should refuse to make
any  fresh  commitments  at  WTO  until  they  are  well  equipped  with  the  requisite
wherewithal  and  other  resources  to  arrive  at  well-informed  assessment  of  costs  and
benefits of such commitments. 305  Having to adhere to WTO GATS commitments might
mean that long existing policies relating to grants, subsidies, scholarships and admissions
have to be re-examined. 306
Many business studies and research reports have revealed that the globalization of various
service sectors like banking, business, financial and tourism services through adoption of
a liberalization policy has had positive impact on these industries, particularly in terms of
the benefits to consumers by competitive prices, better quality and choice, and global
service standards. It has also been proved that liberalization has enabled better working
standards  and  emoluments  for  the  human  resources  in  these  service  sectors.   The  same
303 Hugonnier  observes  that  GATS  may  increase  (although  not  to  large  extent)  the  volume  of  trade  and
investment but this might be at the expense of quality relevance and competition. He also mentions that the
fear of commoditization is exaggerated, risk of globalization of education is limited and that developing
countries that made extensive commitments may face some difficulties in fulfilling them.  See Hugonnier,
FTAs and Education Service presentation.
304 This  is  due  to  the  progressive  liberalization  provision  under  Para  2  of  Article  XIX,  which  reads  as
follows: “The process of liberalization shall take place with due respect for national policy objectives and
the level of development of individual Members, both overall and in individual sectors. There shall be
appropriate flexibility for individual developing country Members for opening fewer sectors, liberalizing
fewer types of transactions, progressively extending market access in line with their development situation
and, when making access to their markets available to foreign service suppliers, attaching to such access
conditions aimed at achieving the objectives referred to in Article IV.”
305 See for example, Chakravarthi Raghavan, Developing Countries and Services Trade Chasing a black cat
in a dark room, blindfolded (Penang: Third World Network, 2002).
306 See also, Olve Sorensen, “GATS and Higher Education’s Role in Development” and Roberta Malee
Basett, “The High Profile of Trade in Higher Education Services”, International Higher Education The
Boston College, Number 40, Summer 2005.
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positive impact seen in other service sectors would probably hold true in the higher
education sector as well. Liberalization under GATS would lead to the advantages
explained earlier in this chapter. These include globalization of knowledge, mobility of
knowledge, knowledge production and knowledge dissemination.
5.4.1 Trends and Issues related to the Liberalization of Higher Education Services under
the Four Modes of Supply
This section will examine the trends and issues related to liberalization of higher
education services under each of the four modes of supply.
5.4.1.1 Cross Border Supply
Cross-border supply of higher education services (mode 1), which primarily includes
distance education and e learning, is not of much controversy or debate and pro-trade
members  that  make  commitments  to  this  sub-sector  usually  commit  to  this  mode  of
supply without any reservations. As discussed in Chapter 3, of the WTO member states
that have currently made commitments to higher education services, only three (China,
Cost Rica and Japan) have not opened up the cross-border supply mode and three
countries (Kyrgyz Republic, Norway and Poland) have opened up this sector with certain
limitations. The rest of the member states have opened up the sector under mode 1
without any limitations or qualifications.
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An awareness of global market implications for this sector is important. The supply of
higher education services through this mode has high growth potential due to rapid
developments in information and communication technologies (including internet), e-
commerce and the increased efficiency in postal services. It is envisaged that cross-border
supply (mode 1), particularly e-learning will grow at a faster rate than the number of
students studying abroad (mode 2)307. There are certain distance learning mega-
universities (with student enrolment of over 100,000) located in China, France, India,
Indonesia, Korea, South Africa, Spain, Thailand, Turkey, and the United Kingdom that
have had constantly increasing demand.308 Many international universities are now
targeting this education segment to promote distance learning programs, particularly
online programs, with some aggressively marketing worldwide. As Marijk van der Wende
stated, “the emergence of for-profit competition among the multi-site schools, called
multiversity or busni-versity, like DeVry Institute, Phoenix University and Jones
International University, which exist only virtually, have made "any time, any place"
higher education a near reality.” 309 The increased learning opportunities are positive
implications of e-learning through cross-border higher education services. However, there
307 Marijk van der Wende, “The Role of US Higher Education in the Global E-Learning Market”, online:
Center for Studies in Higher Education, (University of California, Berkely)
<http://cshe.berkeley.edu/publications/docs/ROP.WendePaper1.02.pdf.>.
308 Mick Campion and David Freeman, “Globalization and Distance Education Mega-Institutions Mega
Ambivalence”, edrs., Jan Currie and Janice Newson, Universities and Globalization Critical Perspectives
(Thousand Oaks: SAGE Publications, 1998) at p 244.
309 Virendra Sharma, WTO, GATS and The Future of Higher Education in India, online:
<http://www.ercwilcom.net/indowindow/akhbar/article.php?article=9&category=7&issue=15>. (Hereafter
referred to as GATS Future India).
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are certain negative implications on the domestic teaching staff leading to casual
employment, deskilling of teaching et cetera.310
Foreign education providers would have a major impact on the distance education
segment in most countries, particularly the countries with high internet bandwidth.
Demand for e-learning and online education has grown due to convenience of anytime
education and this particularly suits working professionals. Videoconference and online
classrooms from foreign countries with faculty interactions over the internet would, in
future, be a major effect of liberalization.  According to a US Report, “E-learning is the
fastest-growing sub-sector of a $2.3 trillion global education market, and the market for
online higher education is estimated to exceed $69 billion by 2015… and over the next
twenty years exceed $215 billion.”311 However,  much  of  this  trade  would  benefit  the
transnational providers from only few countries like US, UK and Australia. Such foreign
providers could seriously dent the growth plans of domestic e-learning and distance
education providers. Even prospects and reach of the target countries’ teaching faculty
could be affected due to foreign providers’ faculty dominating the e-learning market
share.
Because of features like the movement of educational material across borders and e-
delivery of teaching materials involved in this mode some host countries may impose
barriers or restrictions due to security or other justifiable reasons. The barriers could
310 See, Report of Taskforce on Globalization of Higher Education (at p 9) online: Education International,
<http://www.ei-ie.org/worldcongress/docs/09E_Taskforce_FINAL.pdf.>.
311 See Reports – “Global E-Learning Opportunity for U.S. Higher Education”, and “Developing a Global
E-Learning Program: From Conceptualization to Implementation”, online:
<http://www.hezel.com/globalreport/>.
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include needs test, restrictions on the kind/type of education materials and restrictive use
of national satellites and receiving dishes. 312 These measures normally violate GATS
obligations.  However, the general exceptions provision Article XIV allows member
states to take such measures (subject to the condition that such measures are not applied in
a manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where like conditions prevail, or a disguised restriction on trade in
services measures) if they are required for reasons mentioned under clauses (a) to (e).313
The lack of GATS commitments to this mode does not mean that this mode is not traded.
Although, a liberal policy for cross-border supply could also be adopted with certain
regulations without having to make GATS commitments, as academic programs through
cross-border supply of educational material and e-learning are bound to grow, and it
312 Marjorie Griffin Cohen, The World Trade Organisation and Post-Secondary Education: Implications for
the Public System, online: The National Unions of Students in Europe,
<http://www.esib.org/commodification/documents/TheWorldTradeOrganisatio.pdf.>. “Needs test refers to
the restrictions on the type or quantity of services, or eligibility for services provided, according to
governments assessment of what is needed.” In relation to education services it could be in the form of
allowing certain kind of educational programs for which there is need for more providers. Later in this
chapter, under Section 4.1.3 an analytical point has been made in relation to needs test.
313 See Art XIV. The reasons mentioned under clauses (a) to (e) are: (a) necessary to protect public morals
or to maintain public order; 5 (b) necessary to protect human, animal or plant life or health; (c) necessary to
secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement
including those relating to: (i) the prevention of deceptive and fraudulent practices or to deal with the effects
of a default on services contracts; (ii) the protection of the privacy of individuals in relation to the
processing and dissemination of personal data and the protection of confidentiality of individual records and
accounts; (iii) safety; (d) inconsistent with Article XVII, provided that the difference in treatment is aimed
at ensuring the equitable or effective 6 imposition or collection of direct taxes in respect of services or
service suppliers of other Members; (e) inconsistent with Article II, provided that the difference in treatment
is the result of an agreement on the avoidance of double taxation or provisions on the avoidance of double
taxation in any other international agreement or arrangement by which the Member is bound.  See also
Aaditya Mattoo and Ludger Schuknecht, “Services and cross-border supply”, edrs., Sherry Stephenson,
Christopher Findlay and Soonhwa Yi, Services Trade Liberalization and Facilitation (Canberra: Asia
Pacific Press, 2002) at p 53. The authors mention the reasons for making those measures should include one
of the following: protection of public morals, and of human, animal or plant life or health; the maintenance
of public order; ensuring compliance with laws and regulations, including those dealing with the prevention
of deceptive and fraudulent practices, the non-fulfilment of contracts, the protection of privacy and
confidentiality and safety.
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might be apt and prudent to formalize these policies through GATS liberalization and the
laying down of specific and clear regulations.
5.4.1.2 Consumption Abroad
Of the WTO members who have made GATS commitments, most have liberalized
consumption abroad (mode 2) unconditionally and of these so far only Poland and Turkey
have laid down limitations.  Only Costa Rica and Japan have not bound themselves for
this mode.
As quoted by Sudhanshu Bhushan, Kapur and Mehta have stated “Human resource rich
countries like India and China today face the problem of brain drain due to increased
mobility of academics, and students of postgraduate and above level move to foreign
countries to study abroad and eventually work as knowledge workers. Indians are
spending $700 million to $1 billion on higher education abroad, which is a staggering
amount for a poor country, whose educational institutions are starved of resources.”314
Facts like these from top source countries for foreign students merit the attention of policy
makers, academics and trade enthusiasts. It is common to find such mindsets among
students interested in higher education for their self-advancement or career development
which makes them aim to studying abroad either at the undergraduate or postgraduate
314 Sudhanshu Bhushan, Foreign Education Providers in India,  A  research  project  report  granted  by  the
Indian Ministry of Human Resource Development (New Delhi: National Institute of Educational Planning
and Administration, 2005) at p 9.
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level. Such interest in studying abroad is due to various factors including, in the case of
students from developing countries, for a better quality learning experience at global
standards, and in the case of students from developed countries, for a different kind of
educational experience that contrasts with that available in their home country. “Students
from all over the world travel to other countries to broaden their knowledge and later
apply the same in their home states. In addition, they also bring in their own knowledge
and culture for sharing with the host nations.” 315 However, one cannot ignore the
ancillary desire of students to work in or immigrate to such host countries after finishing
their studies.
Knight refers to the direct links between foreign student recruitment/mobility (mode 2)
and nation building/human capacity building in the host country as an area that is worthy
of serious investigation.316 Many developed countries, particularly those with both
opportunities and scope for foreign student recruitment and/or specific polices to attract
foreign students engage in giving admission to students from other countries due to
various rationales that include but are not limited to adding potentially well-trained human
resource to maintain or fill the gap in the workforce in industrial or services sectors.
Studies reveal that deliberate measures taken to enable diversity of racial and ethnic
groups at colleges and universities act as a means for fostering students’ academic and
315 Santosh Kumar Madugula, “Higher Education in India and Abroad: Certain Concerns and Concepts”,
meLAWnge The Government Law College Annual Magazine 2001-2002 (Mumbai: GLC, 2002) at p 80.
316 Jane Knight, “Crossborder Education in a Trade Environment: Complexities and Policy Implications”,
The Implications of WTO/GATS for Higher Education in Africa Proceedings of Accra workshop on GATS
(Accra: Association of African Universities, 2004) pp 59-105. In this report She also opines that the
implications are not just limited to educational policies but also encompass immigration, science and
technology, trade, employment and foreign students.
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social growth. 317 Much educational research has been done with regard to the growing
importance for diversity in terms of admitting pupils from different backgrounds, such as
different regions, languages, races, and countries, thereby bringing holistic benefits to the
purpose of education. Liberalization of mode 2 by source countries would further enable
top or good universities to attract foreign students, which will enhance such aims.
The following tables indicate the top host and source countries for foreign students and
reflect foreign student mobility that would, within the GATS framework, be known as
consumption abroad (mode 2) consumption.318
317 Patricia Gurin, Eric L. Dey, Sylvia Hurtado and Gerald Gurin, “Diversity and Higher Education: Theory
and Impact on Educational Outcomes”, Harvard Educational Review Vol.72, No.3, Fall 2002 at p 330. The
authors in this article present their views after research examinations upon the effects of classroom diversity
and informal interaction among African American, Asian American, Latino American, and White students
on learning and democracy outcomes. The results of their research underscore the educational and civic
importance of informal interaction among different racial and ethnic groups. This article is one among many
such research findings that recommend the need to aim and enable diversity in classroom.
318 Source: Guruz and Ryan, Global Knowledge Economy. The figures in the tables are sourced from:
UNESCO Institute for Statistics, Global Education Digest 2004.
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Table 15: Number of Students Abroad – Selected Countries
































































Table 16: Students Abroad as Percentage of Home Enrolment
FOREIGN STUDENT MOBILITY


















































Table 17: Top Ten Source Countries
1968 1980 1985 2003
China Iran China China
USA Malaysia Malaysia USA
Canada Greece Iran India
Syria China Greece Korea
UK Nigeria Morocco Japan
Germany Morocco Korea Germany
Greece USA Jordan Morocco
Korea Hong Kong Hong Kong Greece
Italy Germany Germany France
Malaysia Jordan USA Turkey
TOP TEN SOURCE COUNTRIES
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Table 18: Top Twenty Host Countries - Number of Students Hosted
FOREIGN STUDENT MOBILITY
NUMBER OF STUDENTS HOSTED










































Table 19: Students Hosted as Percentage of Total Enrolment – Selected Countries
FOREIGN STUDENT MOBILITY

















































Table 20: Top Ten Host Countries
1968 1980 1985 2000 - 2004
USA USA USA USA
France France France UK
Germany USSR Germany Germany
Lebanon Germany UK Australia
Canada UK Italy France
UK Lebanon Canada Japan
USSR Canada Lebanon China
Egypt Italy Belgium Russian Fed.
Argentina Egypt Saudi Arabia Canada
Italy Romania Australia Spain
TOP TEN HOST COUNTRIES
Table 21: Top Ten Source Countries of Foreign Students for Major Host Countries
USA UK GERMANY AUSTRALIA FRANCE JAPAN NEW
ZEALAND
2003/2004 2000/2001 2000/2001 2003 2000/2001 2003 2003
India Greece Turkey China Morocco China China
China Germany Poland Hong Kong Algeria Korea Korea
Korea France China Korea Niger Malaysia India
Japan Ireland Greece Indonesia Germany Indonesia Europe
Canada USA Russia Maalysia Somalia USA North
America
Taiwan China Italy Japan Italy Thailand Japan
Mexico Malaysia Iran Thailand Spain Bangladesh Malaysia
Turkey Hong Kong France India Cameroon Vietnam Pacific
America
Thailand Spain Morocco USA UK Philippines Africa
Indonesia Japan Austria Singapore Portugal Brazil Middle East
SOURCES OF FOREIGN STUDENTS FOR MAJOR HOST COUNTRIES
TOP TEN SOURCE COUNTRIES
HOST COUNTRY
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Table 22: Forecast of Global Demand for International Student Places in Higher
Education
FORECAST OF GLOBAL DEMAND FOR
INTERNATIONAL STUDENT PLACES IN











Some significant observations that could be made from the foregoing tables are as
follows: a) In absolute numbers, China, USA and India are the countries from which the
greatest number of students study abroad (181,684; 174,629 and 87,978 respectively)[See
table 15 and 17] but unlike China and USA which attract large number of foreign students
(86,000 and 572,509 respectively) [See table 18], India is not in the list of top 20 host
countries  and  attracts  a  much  lower  number  of  foreign  students.  (UNESCO  data  shows
that the figure for India is 7,738319). Mode 2 liberalization will lead to allowing overseas
providers to set up or enhance their marketing operations and activities to recruit more
students. IDP Australia and British Council’s education marketing offices in many
countries worldwide, road shows and education exhibitions by consortium of foreign
universities are examples in this regard.  This is one of the factors that supports the
argument that liberalization of mode 2 will lead to further growth of foreign student
319 Figure for foreign students in India - Source: UNESCO Institute for Statistics, Global Education Digest
2005, at p106.
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numbers in host countries. This clearly confirms the fact that both USA and China stand
to benefit further both from overall global liberalization and from their source countries,
with increased foreign trade earnings from incoming students whereas India may not due
to its position of being an unattractive overseas education destination. As the top host
countries gain from liberalization of mode 2, they are bound to (or more likely to) request
and offer GATS commitments to this mode. The top source countries may receive more
requests to commit to this mode and lock their liberal position of sending their students
abroad. b) As a percentage of home enrolment, Hong Kong, Singapore and Morocco send
more students abroad than most other countries (22.2%, 17.8% and 16.1%
respectively)[See table 16]. Unlike Morocco, both Hong Kong and Singapore have world-
class HE institutions and are top overseas education destinations in Asia. They follow
fairly liberal policies for foreign education providers and support trade in HES.
Irrespective of mode 2 liberalization, these countries may continue to send more students
abroad in percentage terms. However, if these countries also undertake mode 3
liberalization,  there  is  a  possibility  for  negative  shift  in  these  percentages.  c)  The  top  6
host countries (since 2000) continue to be USA, UK, Germany, Australia, France and
Japan (with the following figures in 2004: 572,509; 275,265; 227,026; 151,614; 140,849;
and 96,232 respectively) [See table 18 and 20].320 However, with China increasingly
becoming a favourite international study destination, it might soon overtake Japan to take
the 6th spot of top host country. Of all these 7 countries only the US is yet to make GATS
commitments for liberalization of higher education services, which could be due to its
negotiations of requests to other WTO members. Host countries may not loose much by
320 Education is a significant services export for Australia and UK and contributed 5.5% and 5.6%
respectively to their GDP. See, ERC Report
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liberalization of mode 2, as losing its domestic students to foreign providers in overseas
destination  is  parallel  to  its  own  gain  of  foreign  students  and  this  is  seen  as  healthy
exchange of foreign student mobility. When top host and source country tables are
compared, it could be said that source countries like India have to work to make their
education more attractive with qualitative improvements in their higher educational
services. d) Among host countries, Cyprus, Switzerland and Australia boast the highest
percentage of foreign students compared to their own resident/home students (17.7%,
17.2% and 16.3% respectively) [See table 19]321. While Switzerland and Australia have
extended their liberalization under GATS, Cyprus has not made commitments yet. The
probability of such countries with high percentage of foreign students acceding to, and
requesting for liberalization of mode 2 is greater as they support foreign student mobility.
e) Students from China, India and Korea (which are among the top source countries) are
less inclined to study in France and UK. While China’s students are well spread among
the top host countries (with the only exception of France), Indian and Korean outbound
students  have  opted  for  the  US,  Australia  and  New Zealand  (with  some Koreans  opting
for Japan as well which could be attributed to proximity and historical connections of
these two countries).322  Such data indicate that there could be factors other than
liberalization, which might influence foreign student mobility. Students from a country
that is liberal may choose to go to different host countries, therefore the benefits for any
one  country  as  a  result  of  liberalization  of  mode  2  by  another  would  vary.  f)  The  total
number of foreign students worldwide is more than a million now and is estimated to
321 This indicates that in terms of diversity and percentage or actual numbers Cyprus and Switzerland are the
unknown  hosts  as  per  popular  belief,  as  UK  stands  5th (with 12% foreign students) and the USA stands
much lower 20th (with 3.6% foreign students) among the list of host countries where students travel to study
(consumption abroad).
322 For  more  data  on  foreign  students  in  tertiary  education,  see Education at a Glance OECD Indicators
2005, (Paris: OECD, 2005).
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grow to a staggering 2.6 million by 2020 [See table 22]. 323 Liberalization under GATS
will contribute to some growth in foreign student mobility numbers.  Consumption abroad
is already happening, regardless of GATS commitments and a country may have liberal
policies without necessarily making commitments under GATS. As seen in Table 2, only
7 of the top 20 source countries have liberalized this mode. Those countries are China,
Germany, Greece, France, Italy, Spain and Poland. USA, India, Korea, Japan, Morocco,
Turkey, Malaysia, Indonesia, Canada, Hong Kong, Singapore, Kazakhstan and Thailand
that have not yet made the commitments are already liberal when it comes to sending or
allowing its students for overseas education. It would be a natural progression for these
countries to ‘lock-in’ their liberal stand by making the appropriate GATS commitments.
When HES are liberalized under the mode 2, the WTO member states need to remove
barriers to cross border mobility, if any.324 Although liberalization of this mode by a
source country makes an impact on foreign student mobility issues, there are certain
responsibilities that emerge for the host countries. Both host and home countries should
make transparent and non-discriminatory regulations in relation to visa, foreign currency
and foreign exchange. Host countries would be subject to extra administrative and other
work relating to matters such as assessment and recognition of foreign qualifications, or it
may choose to specify or lay down conditions or pre-requisites in this regard.
323 IDP Education Australia estimates that the number of international students seeking education in or from
a foreign country will reach 3.1 million in 2025 (Blight 1995).
324 When WTO members liberalize this mode of supply they necessarily have to take certain initiatives and
make some ancillary policies. They may have to equip their higher education machinery to translate the
academic manuscripts into English language and completely curb and eliminate fake degree mills. Making
liberal norms for attaining education loans for overseas studies is significant due to high overseas education
costs.
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Home countries lose the best of human resource talent when brilliant students leave for
foreign institutions. This is a loss to not only the top ranked domestic institutions but also
for the government and institutions which subsidized prior education of such pupils with
hope of contribution to their own economies. Brain drain is a negative implication of
liberalizing this mode but it could lead to future brain gain when the foreign trained
citizens return home to apply their knowledge.325 Another implication is that consumption
abroad leads to disbursement out of foreign exchange reserves. However, (as experienced
by most source countries of foreign students) major foreign investment could be gained
later from the students who work abroad and invest into their home country.326
5.4.1.3 Commercial Presence
According to WTO estimates, the global market for education is worth US$27 billion.327
Other estimates show that the international market for student mobility alone amounted to
around USD 30 billion in exports, or 3% of global services exports.328 Much of these
figures represent the higher education services sector. The best means to curb high
imports of education services due to ‘consumption abroad’ mode as discussed in the
previous section is to allow entry of foreign educational providers by liberalizing
325 Margolis reports that, “Across the developing world there is a growing conviction that a scholar abroad
doesn’t always mean a squandered mind… .they are forces for change when they return home”. See Mac
Margolis, “Brain Gain”, special report Newsweek, March 8, 2004 at 33.
326 A significant point to be noted in this context is that many developed nations become home to worlds
talented intellectuals and good quality higher education institutions are the primary reason for this. The
process of consumption abroad for higher education that eventually leads to permanent residence or even
citizenship is a major human resource loss for the countries of the south. Such knowledgeable individuals
could best contribute to the home country’s social and economic progress instead of working for the foreign
corporations and organizations.
327 Source: WTO 1998a, p.6
328 OECD Internationalization and Trade in Higher Education Opportunities and Challenges (Paris: OECD,
2004) at p 31. The publication cites the figures from Larsen et al, 2002.
201
‘commercial  presence’  mode  (mode  3).  As  mentioned  earlier,  the  resistance  to
liberalization of the education sector under the GATS framework is a phenomenon more
prevalent among the WTO members from the South than the North. Nevertheless, some
developing countries are liberalizing the higher education sector to allow market access
and national treatment to foreign universities, with varying forms or levels of regulations
in order to offer the benefit of a foreign education within the home countries, primarily to
satisfy the growing desire among university level students to have a foreign education.329
As quoted by Grant McBurnie and Christopher Ziguras, Malaysia’s ex-premier Dr.
Mahathir stated,  “Malaysia now seeks to be a net exporter of higher education by 2020,
and hopes that the expansion of private higher education (including foreign providers)
will reduce the amount spent on education abroad”. 330  To  work  in  this  direction  and
attain such objectives, the liberalization of mode 3 could be recommended.
The People’s Republic of China has already made commitments to higher education
services (including mode 3 with a condition of local tie-ups) and recently even Pakistan
has announced that it would open up this sector for foreign education providers, including
mode 3. The many obvious reasons behind the actions of these two WTO members could
329 Investment into and provision of higher education services in developing countries by developed
countries will have long-term benefits due to the increase in knowledge capabilities of citizens in
developing countries. This would be inline with the ‘trade not aid’ agenda. See also, Stephen Zamora, Book
Review: Beverly M. Carl, Trade and The Developing World in the 21st Century (New York: Transnational
Publishers, 2001), Houston Journal of International Law Vol. 25 Fall 2002 No.1, at 229.
330 Grant McBurnie and Christopher Ziguras, “The regulation of transnational higher education in Southeast
Asia: Case Studies of Hong Kong, Malaysia and Australia”, Higher Education, Vol.42, No.1, July 2001 at p
92. They have quoted Ismail, as having said,“ Malaysia is seeking to reduce its level of importing of
education through transnational education and Dhanarajan, “Malaysian authorities estimated that the
education of Malaysian students abroad was costing US$1.2 billion annually”. See also, Tan Ai Mei,
Malaysian Private Higher Education: Globalisation, Privatisation, Transformation and Marketplaces
(London: ASEAN Academic Press, 2002) at 91.  Mei observes that the drive to export and to substitute the
import of higher education is one of the factors that explains how economic imperatives have driven the
restructuring of private higher education in Malaysia.
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prompt other developing countries like India to investigate the possibilities of liberalizing
this service sub-sector. Although it cannot be predicted with certainty that liberalizing
mode 3 of higher education services would reduce the number of students moving abroad
for university education, allowing foreign education providers to run parallel programs
with domestic private education providers could satisfy the needs of many students within
the top source countries of foreign students.
There are many rationales that justify or support promotion of education sector to attract
foreign students. Some of them are, diversity of higher education systems across the
world, culture, foreign experience, global interdependence and multicultural
understanding. 331 However, one could not rule out that the main objective could be
foreign exchange earnings.
One of the negative implications for both developed and developing countries that might
result from a liberalization of mode 3 for this sub-sector could be the opening of
floodgates to foreign institutions, which may rush in to offer their academic programs.
However, as exemplified by China, a good higher education strategy, including the laying
of specific GATS-consistent guidelines to govern entry and operation of foreign
educational institutions and universities, would assuage such concerns. 332
331 For an awareness of comparison of higher education systems across 161 countries that includes most of
the WTO member countries, see World guide to Higher Education A comparative survey of systems,
degrees and qualifications (Paris: UNESCO, 1996). See also, International Association of Universities’
World List of Universities and other Institutions of Higher Education (London: Palgrave, 2004).
332 Higher Education in china, Part 1: context & regulation of foreign activity – briefing note No.12, July
2003 The Observatory on Borderless Higher Education, online:OBHE, <http://www.obhe.ac.uk.>. China’s
State Education Commission produced an official guidance on foreign education activity, i.e. The
‘Contemporary Regulation on Operation of Higher Education Institutions in Co-operation with Foreign
Partners’, wherein it made specific provisions including that ‘no transnational education can be provided
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With a growing number of international universities’ foreign presence or operations in
various countries (for instance, British University in Dubai, the German University in
Cairo and the Kazakh-British Technical University in Kazakhstan) the regulation of such
education services becomes important. 333 As shown in Table 23, the existing regulations
for foreign education providers in different countries could broadly be classified into six
types:
absolutely and solely by a foreign institution (Article 40).  It reports that In March 2003, further legislation
consistent with the WTO guidance on market access on transnational provision was released, which made
stipulations in relation to approval of degrees by the Ministry of Education, prior approval for partnership
preparatory work, pre-requisite of minimum bachelors degree for all foreign teaching and managerial staff,
and approval for hike in tuition fees and intellectual property investments.
333 Line Verbik and Lisa Jokivirta, National Regulatory Frameworks for Transnational Higher Education:
Models and Trends, Part 1, – briefing note No.22, February 2005 The Observatory on Borderless Higher
Education, online: <http://www.obhe.ac.uk>. (Hereafter referred to as Regulatory Frameworks).
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Table 23: Models of Regulation of Foreign Education Providers 334
334 Ibid - The table has been taken from the above report and presented with minor modifications.




There are no special regulations or control
of foreign providers, which are free to
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minimum conditions prior to commencing












 The importing country is actively
involved in licensing and (in some cases)
accrediting transnational providers. This
model requires that foreign institutions
gain accreditation or other formal
permission by the host country (e.g.
Ministry of Education) prior to
commencing operations. This category is
diverse, ranging from compulsory
registration to formal assessment of
academic criteria. Requirements are








When the above findings are analysed from the GATS perspective (with cross references
from Chapter 3, where commitments were listed and analysed) some interesting findings
are revealed.






A more restrictive regulatory framework
is gradually being introduced. Changes in
legislation can include: compulsory
registration and/or accreditation through
the national system in order for foreign
institutions to be allowed to operate
and/or for their degrees to be recognized;
requirements to establish a presence in the
country; criteria for collaboration between

















New legislation aimed at removing
restrictions for foreign institutions
wishing to operate in the country is being
introduced. The new guidelines usually
follow a period where regulations have
practically ruled out transnational
provision. In some cases, restrictions are
eased in specified areas (e.g. South
Korea). In others, the changes in










The government or an authorized higher
education body imposes strict
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may include physical presence
requirement (to discourage franchised
provision), accreditation from domestic
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foreign qualifications through TNE,






1. No Regulations: Austria, Indonesia, Laos, Malta, Nigeria, Russia, Serbia
and Sri Lanka do not have regulations for foreign higher education
providers and therefore more liberal compared to other models. However,
unlike Czech Republic, Denmark, France, Panama and Portugal, they have
not yet made GATS commitments for this sector. Liberalizing this mode
under GATS would not only formalize their non-regulatory status in this
regard but also enable them attract more foreign providers.
2. Liberal: As Argentina, Bahrain, Finland, Peru, Romania and Sweden have
a liberal policy with minimum conditions for entry of foreign education
providers; they could consider GATS liberalization by stipulating those
conditions as limitations for mode 3. The other countries (viz., Estonia,
Latvia, Lithuania, The Netherlands, New Zealand, Norway, Slovenia,
Switzerland and the UK) that follow a similar liberal model of regulations
have liberalized this mode under GATS and only Norway and Slovenia’s
commitments had conditions.
3. Moderately Liberal: The countries that are moderately liberal are
adequately equipped with necessary regulations (as shown in the table) to
govern foreign education providers and therefore, for liberalization. For
this reason, Egypt, Hong Kong, Israel, Kuwait, Singapore and Vietnam
could follow China, Hungary and Pakistan’s335 strategy of opening up
under GATS with limitations for mode 3.
335 As mentioned earlier Pakistan is poised to liberalize higher education services soon by making GATS
commitments for this sector.
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4. Transitional: Both India and Malaysia, which have regulations that are in
transitional stage (moving from liberal to restrictive) import higher
education services. While Malaysia’s imports are characterized more with
branch campuses of foreign institutions (mode 3), India’s imports are more
in the form of ‘consumption abroad’ (mode 2) as students studying abroad
are in high number. The current trends and reports indicate that these two
countries  are  poised  to  liberalize  this  sector  and  mode  under  GATS,  and
therefore certain regulatory and policy implications transitions are bound
to take place. There is also a transition in regulatory framework for foreign
education providers both in Japan and South Korea. While the former has
already embraced liberalization under GATS, the latter is gaining
momentum for pro-GATS liberalization and its policy is moving towards
more liberal regulations.
5. Very Restrictive: As shown in the table, six countries practice ‘very
restrictive’ regulations model for foreign education providers. However,
while the first set of four countries (Model 6.a) viz., Bulgaria, Cyprus,
South Africa and United Arab Emirates that have conservative mindset and
restrictive policy regulations for foreign providers have also been not
committed  to  GATS  for  liberalizing  this  sector,  the  second  set  of  two
countries (Model 6.b) viz., both Belgium and Greece have liberalized
mode 3 under GATS.
Taking all the above analysis together one could arrive at a conclusion that countries that
are WTO members and practice different kinds and levels of liberal or restrictive
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regulations for foreign higher education providers could still carve out commitments and
be  liberal  under  the  GATS  with  or  without  limitations.  In  other  words,  WTO  members
with varying current levels of liberalization could continue with their policies even within
the GATS framework.
In this context it may be noted that Article XVI.2 is a significant GATS provision, which
prohibits certain measures (mostly quantitative restrictions which includes the use of an
economic needs test) unless explicitly listed in a Member’s schedule.336 Any form of
quantitative restrictions i.e. quotas should be allocated in a non-discriminatory manner. In
connection with this, 67 WTO members have been reported to have used economic needs
test for regulating trade flows in one or more modes and all or selected services sectors.337
For instance, among the EC 12 countries, Spain and Italy have qualified ‘needs test’
stipulations in relation to higher education services for opening of private universities
authorized to issue recognized diplomas or degrees.
336 XVI.2 provides as follows: “In sectors where market-access commitments are undertaken, the measures
which a Member shall not maintain or adopt either on the basis of a regional subdivision or on the basis of
its entire territory, unless otherwise specified in its Schedule, are defined as: (a) limitations on the number of
service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers or the
requirements of an economic needs test; (b) limitations on the total value of service transactions or assets in
the form of numerical quotas or the requirement of an economic needs test; (c) limitations on the total
number of service operations or on the total quantity of service output expressed in terms of designated
numerical units in the form of quotas or the requirement of an economic needs test; 9 (d) limitations on the
total number of natural persons that may be employed in a particular service sector or that a service supplier
may employ and who are necessary for, and directly related to, the supply of a specific service in the form
of numerical quotas or the requirement of an economic needs test; (e) measures which restrict or require
specific types of legal entity or joint venture through which a service supplier may supply a service; and (f)
limitations on the participation of foreign capital in terms of maximum percentage limit on foreign
shareholding or the total value of individual or aggregate foreign investment.”
337See, “Lists Of Economic Needs Tests In The GATS Schedules Of Specific Commitments”, online:
United Nations Conference on Trade and Development, <http://www.unctad.org/en/docs/poitcdtsbd8.pdf>.
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International branch campuses are being set up both in developing and developed
countries, for instance Stanford University has study centres in nine cities of the world,
Georgetown University has campuses in Italy and Turkey, Webster University has
campuses in Europe, American International University has a campus in London,
University of Nottingham in Malaysia, RMIT University in Vietnam, and Monash
University in South Africa. 338 The trend of setting up and operation of branch campuses
or other franchise arrangements by various universities started before the WTO GATS
framework. Table 24, based on research findings released in 2002 provides a selective list.
338 OBHE, “International Branch Campuses: scale & significance”, online: The Observatory on Border
Higher Education No. 5, June 2002, <http://www.obhe.ac.uk>.
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Table 24: Selective list of Branch Campuses 339
Further research to update the information from the above table revealed the following: i)
The National University of Singapore has signed an MoU in February 2006 to open its
branch campus in Indian city Bangalore and the NUS President, Prof Shih Choon Fong,
was reported to have said, ''the NUS College in Bangalore, a partnership with the world
339 Ibid –The table has been taken from the above report.
University Country Branch Location Year Opened
U of La Verne USA Greece 1975
Southeastern U USA Cyprus 1984
U of Indianapolis USA Greece 1989
U of Indianapolis USA Cyprus 1992
RMIT University Australia Malaysia 1996
De Monfort U, Business
School
UK South Africa 1996
Monash U Australia Malaysia 1998
Central Queensland U Australia Fiji 1998
Swinburne U of Technology Australia Thailand 1998
Curtin U Australia Malaysia 1999
U of Wollongong Australia United Arab of
Emirates
1999
Webster University USA Thailand 1999
INSEAD France Singapore 2000
U of Chicago, Graduate
School of Business
USA Singapore 2000
U of Nottingham UK Malaysia 2000
De Monfort U UK Malaysia 2000
Swinburne U of Technology Australia Malaysia 2000
Monash U Australia South Africa 2001
Cornell U, Medical School USA Qatar To open in 2002
Swinburne U of Technology Australia Vietnam To open in 2002
RMIT U Australia Vietnam To open in 2003
Oklahoma City U USA China To open in 2003
National U of Singapore Singapore China, India* To open
between 2003
and 2005




renowned Indian Institute of Science, is our fifth worldwide and second in Asia.'' 340; ii)
Australia’s RMIT University opened Vietnam’s Hanoi campus in June 2004 and this
followed an existing RMIT International University in Ho Chi Minh City which was
Vietnam’s first fully foreign-owned university (opened in 2001). 341; and iii) The Weill
Cornell Medical College started in Education City in Qatar in fall 2002. 342
Mode 3 liberalization could, in the long run enable importing (home) countries to become
exporters of higher education services as the establishment of foreign educational
institutions domestically could enhance the comparative advantage of these countries. 343
The foreign academic programs upon which students spend high amounts of foreign
exchange under mode 2 could be provided locally at a cheaper cost, by attracting the
foreign institutions and their main faculty to set up domestic facilities. Further, many
WTO Member countries are unable to attract foreign students to their domestic
institutions and liberalization of mode 3 to attract and allow foreign institutions to set up
340 “National University of Singapore to open branch in Bangalore”, online:
<http://onlypunjab.com/fullstory2k5-insight-News-status-5-newsID-82063.html>. Prof. Shih also said,
''India is poised to emerge as the world's IT powerhouse with abundant opportunities for economic and
research collaborations. By immersing our students in India's IT hotspot, we hope to nurture innovative
technology leaders and entrepreneurs with strong cross cultural awareness and understanding.'' ''The NUS-
IISc partnership will bring Singapore and India closer, advancing our common interests in the field of
higher education and research,'' he added.
341 “RMIT International University Vietnam (RMIT Vietnam)”, online: RMIT University,
<http://www.rmit.edu.au>.
342 “Weill Cornell Medical College in Qatar ”, online: http://www.answers.com/topic/weill-cornell-medical-
college-in-qatar>.
343 Brian Hindley and Alasdair Smith, “Comparative Advantage and Trade in Services”, edrs., Sir Hans
Singer, Neelambar Hatti, Rameshwar Tandon, Trade in Services (Delhi: B. R. Publishing Corp, 1999) at pp
49-78. This article examines and proves how the comparative advantage theory could be applied to the trade
in services. See also, Bernard Michael Gilroy, International Competitiveness, in Karl-Joseph and Klaus
Jaeger edrs., Trade, Growth, and Economic Policy in Open Economies (Heidelberg: Spinger-Verlag, 1998)
at 14. Gilroy observes that there are three main findings from current research on international
competitiveness: i) In an era of global competition the nation state has become more, not less, important; ii)
there is a growing recognition that competitive advantage is most effective when it is created rather than
based on natural comparative advantage; and iii) the main determinant of competitive advantage is skilled
labor and investments in research and development.
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branch campuses could attract more foreign students to study in their country. Indeed,
even Singapore, which has a strong domestic higher education system with reputable
universities also boasts of some leading international universities offering academic
programs. As mentioned in chapter 4, these include INSEAD and the recently announced
plan to open a huge fully functional branch campus of University of New South Wales.344
Developing countries tend to be defensive in their negotiations, and are not inclined
towards GATS liberalization because they are unable to determine whether and to what
extent competition from foreign providers will threaten their domestic public and private
service providers. 345 An important fact that remains to be noted by most WTO members
that have not yet made commitments to liberalize the higher education services sector is
that the common perception about the major threats from entry of foreign education
providers would come true only if the concerned member country’s higher education
machinery (such as the education ministry and other bodies that are responsible for
governing the sector) is weak and unable to efficiently strategize educational policy,
Despite the perception that foreign education providers would majorly affect and compete
with domestic higher education providers, the fact remains that only a certain small
344 As mentioned earlier Singapore has not liberalized higher education services under GATS but has
opened this sector under free trade agreements with the USA, Australia and India. Being a developed
country and one of Asia’s leading education hubs, Singapore continues to attract major world-class
universities to offer programs or set up branch campuses.  In Chapter 4, liberalization of higher education
services by Singapore through FTAs was covered. As mentioned in Chapter 4.4 the foreign universities’
branch campuses are not necessarily the result of FTA liberalization but could be due to the general
educational policies of EDB and MOE which allow each proposal to be considered on a case by case basis.
Mr. Jonathan Lim of EDB in an interview mentioned that the overall liberal education policy allows
Singapore to consider branch campuses proposals in such manner.
345 See, Services Liberalization and Developing Countries does liberalization produce deprivation? (The
Hague: Advisory Council on International Affairs No.39, September 2004) at p 7. Although this was
mentioned in general regarding expansion of market access regarding services, it very suitably applies to the
higher education sector as well.
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percentage of students opt for foreign education providers. In fact, there are many positive
implications of liberalizing this sector. These include: expansion of quality higher
education opportunities, possibilities for developing university townships, increased
employment opportunities, and competitive and increased salaries for local faculty. Some
other benefits include contribution to growth of local knowledge, production and
dissemination of knowledge, reduction in brain drain and advancement of brain gain, and
increase in skilled and qualified workforce.
5.4.1.4 Presence of natural persons
“Mode 4 of GATS is ambitious in scope but unclear in definition. The movement of a
person from one country to another for economic reasons has at least three
dimensions: length of stay, level of skills, and nature of contract. Each dimension
allows for significant variation. An individual can move for a single day or migrate
permanently, possess no professional skills or be the master of a particular field,
move as an independent professional or be transferred from headquarters to a local
branch. The legal and economic implications of each type of movement are
different.”346 [Aaditya Mattoo]
According to Mattoo, the liberalization of mode 4 has implications on two categories of
measures.347 Firstly, those relating to service suppliers of a Member (self-employed
346 Aaditya Mattoo, Moving People to Deliver Services, (Washington, DC: World Bank and Oxford
University Press, 2003) at p 3.
347 Ibid
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suppliers who are directly remunerated by the customers). Secondly, those relating to
natural persons of a Member state employed by a service supplier.
Brainpower is a pivotal issue for many countries and the rise in cross-border movement of
scholars, experts and teachers/professors is influenced by the increasing competition for
human capital in the knowledge economy. 348 Liberalizing this mode would allow
increased knowledge dissemination and knowledge production from presence of such
foreign academics. The commitments made by many countries to mode 4 for the higher
education sector are usually similar to those relating to other service sectors and the
special conditions pertaining to the education service sector are not factored in. The offers
of commitments are usually the same as the horizontal commitments for this mode. Often,
the wordings used are “Unbound except as indicated in the horizontal section”. Having
consistency across the service sectors relating to movement of natural persons is
convenient, but for the education and higher education services sector it may lead to
ambiguity or confusion in interpreting the applicability of the commitments. This is
because the nature of staff in educational organizations (both academic and
administrative) is different from the corporate sector and the hierarchy and posts are
therefore not equivalent. The categories of persons normally mentioned in the horizontal
section refer to designations like ‘executives, ‘specialists’, ‘senior managers’ and
‘experts’. This might lead to problems of interpretation, as the applicability of such
corporate designations to university and academic institutions’ personnel is unclear. It is
recommended that the commitments to mode 4 of higher education services should
348 Jane Knight, GATS and Crossborder Education: Developments and Implications in Asia-Pacific
Background Document for UNESCO Seminar on the Implications of WTO/GATS for Higher Education in
Asia and the Pacific, Seoul, Korea April 2005.
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include designations like professors, teaching staff and deans. Appending an explanatory
note to commitment to mode 4 could be a possible solution. Management of academic
institutions is much different from corporate enterprises and this needs to be kept in view
in relation to commitments.
The movement of natural persons in this segment implies movement of academics
(faculty & researchers) and managerial staff of higher educational institutions. In
considering liberalization of mode 4, some matters which should be considered are: a)
application of the needs test wherein the need for such persons to enter and work requires
to be justified. For instance, the UK Home Office stipulates for certain service sectors that
the  UK  contractors  will  need  to  justify  why  the  contract  was  awarded  to  a  Non-EU
supplier.349  ;  b)  the  profile  of  the  candidate  in  terms  of  previous  qualifications  and
experience; c) residency requirements that require the person to actually reside in the
country to be able to work; d) imposition of rules or restrictions upon repatriation of
earnings; e) imposition of employment related rules; and f) laying down of restrictions
upon the educational material used by the person.
Globalization of higher education and particularly liberalization of higher education under
GATS requires the WTO member country to commit to offer market access and national
treatment to foreign academics and administrators with prudent limitations, conditions or
restrictions. In many countries – including those that have not committed to liberalization
349 “General Agreement on Trade in Services for Overseas Employers”, online: United Kingdom Home




under GATS – movement and entry of visiting/short term faculty and researchers has
become a norm.  Formalizing these arrangements under GATS liberalization will enable
top or leading domestic institutions to have a guaranteed exchange of academicians,
scholars and other natural persons.
Keeping in view the human resource and manpower development issues, care in policy
formulation should be taken to ensure that liberalization of mode 4 complements other
macro and micro objectives of the country. As mode 4 liberalization is usually applicable
to only a certain category of persons and mostly for certain limited period, it has
beneficial  outcomes.  Liberalization  of  mode  4  is  especially  important  in  the  case  of
overseas education institutions setting up under mode 3 as this would enable them to bring
in  their  key  academic  and  management  staff  so  as  to  efficiently  offer  their  educational
services.
5.5 Drafting Of National Commitments For The Higher Education Services Under
WTO – GATS
The pro-trade WTO Members that have taken the policy decision of liberalizing their
higher education service sub-sector under GATS are immediately faced with the crucial
task of drafting their schedule of commitments to open up this sector. During the
negotiations and offers process, usually the Member countries that are inclined to permit
market  access  start  looking  into  ‘when  and  how’  to  commit.  While  matters  such  as
negotiations and political considerations largely influence the timing of making
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commitments, the process of brainstorming regarding the manner or extent of
commitments begins much earlier. Many issues are intertwined within the process of
drafting commitments before making the offer to schedule them. Thus, the task of drafting
demands a high level of skill, knowledge and strategy. Among developing countries it is
common to find a dearth of personnel with such attributes or expertise, and WTO
members such as Sierra Leone have categorically expressed difficulties (as mentioned in
Chapter 3) in this task for opening up higher education services.
As  the  commitments  schedule  of  34  Member  states  in  relation  to  the  higher  education
services sub-sector is currently available, this task is eased to some extent. Drafters could
explore the models of liberalization (as seen in Chapter 3) to aid them while exercising
their judgment and analysing possible options based on the special conditions in their
country.
The following are some of the matters which should be considered by WTO members
before making GATS commitments; national objectives relating to human resource
capital; encouraging intellectual property development; additional employment
opportunities in the education sector; filling the demand supply gap for higher education
and controlling the brain drain or encouraging net brain gain. These factors influence the
governments in their decision whether to commit, and if so, the extent and nature of the
commitments.
After the WTO members decide to make GATS commitments, the following important
matters should be examined before embarking upon the drafting of commitments: a) A
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well researched report regarding the domestic higher education market which brings out
the strengths and weaknesses existing within the country; b) An assessment report on
domestic private education providers (both existing and future trends); c) Gaps and fields
of study and research where foreign education providers could be allowed market access;
d) Suitable forms of management of educational institutions; e)  Ideal ownership structure
of the foreign educational institutions and whether there is a need for stipulation of
partnership with local institutions; f) Policy proposal regarding the management of the
institutions g) Accreditation of the institutions and courses/programs; h) Recognition of
qualifications provided through cross border or transnational delivery; i) Visa and other
residence or immigration-related limitations or requirements for any of the modes of
supply of services, as conditions attached to market access or national treatment j)
Restrictions on repatriation of income or conditions of reinvestment into the local
institution itself, for instance into its R & D activities, scholarship disbursals, publications,
libraries and laboratories, etc.
Most WTO countries already have systems in place that lay down conditions, limitations
and restrictions on domestic private providers of higher education services. These would
also apply to foreign educational institutions as they are regarded as private education
providers. However, having certain basic rules or conditions to specifically regulate
foreign education providers is strongly recommended.
For a WTO member that decides to liberalize under GATS, two important
recommendations are made. First, it should draft regulations for foreign education
providers to govern such providers. This is because having some form of regulations that
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cover the minimum requirement of registration of such overseas providers keeps a check
on status quo and also enables further inspection if such need arises. Secondly, the
commitments  schedule  could  mention  that  those  provisions  are  applicable  to  foreign
service providers. This eases the task of drafting country commitments for liberalization.
As an example of such regulations, Appendix 3 contains notification and regulations on
foreign education providers in India, which sets out registering, licensing and other
relevant rules for opening up and operation of such providers.
When higher education services are liberalized under GATS, the WTO member
concerned cannot make regulations that are not consistent with the GATS agreement and
its national schedule. As discussed in Chapter 2, the three important principles (Most
Favoured Nation, Market Access and National Treatment) should be complied with. If the
liberalization commitment by a WTO member includes national treatment (NT) without
any limitations, Article XVII prohibits it from undertaking measures, which discriminate
against foreign education services or service providers. This Article was explained in
Chapter 2.3.1. 350 While drafting national commitments for this sector a WTO member
may undermine the application of NT by carving out limitations on NT specific to higher
education services sub-sector (vertical limitations) or setting horizontal limitations which
apply across all sectors. Such horizontal or vertical commitments to reduce the application
of Article XVII may be in relation to one or more modes of supply. 351 Similarly if a
member has committed to market access without limitations, Art XVI prohibits it from
maintaining or adopting quantitative and other measures or limitations listed under para 2
350 See provision of National Treatment explained in Chapter 2.3, 2.3.1 and 2.3.2
351 For instance see Table 25 where NT limitation on Mode 3 for subsidies and financial aid is
recommended for GATS commitments for supply of Higher Education Services in India.
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clauses (a) to (f).352  It is also mandatory to provide transparency of the regulations made
applicable to foreign education providers.
Examples of discriminatory or non GATS-consistent regulations would include the
following: a) Permitting branch campuses from selective countries; b) Limiting the
number of e-learning websites for cross-border delivery from each country; c) Imposing
higher property and other taxes on overseas education providers; d) Allowing mode 4
mobility of persons from selective countries; e) Prohibiting its students from studying in
certain WTO member countries; f) Equity ceilings or stipulation of minimum local
management participation in the governing board of the institution; g) Condition of tie-up
with local education providers; h) Ceilings on the turnover of the institutions and h)
Ceilings on foreign teaching and management staff numbers;
Both table 14 and table 22 which contain list of ‘Barriers to trade by Mode of Supply’ and
‘Models of Regulation of Foreign Education Providers’, list some possible regulations and
barriers which could be adopted by WTO members considering GATS commitments to
open up higher education services, unless such measures are non-consistent with the
GATS agreement or their commitments schedule. When exceptions are expressly
mentioned in national schedule as limitations on market access and national treatment the
WTO member may resort to adopting otherwise-prohibited measures.   The following are
examples of GATS consistent and non-discriminatory regulations over foreign higher
education services providers: a) Compulsory registration and licensing requirements; b)
352 See provision of Market Access discussed in Chapter 2.2, 2.2.1 and 2.2.2
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Imposition of specific regulations to govern and monitor such institutions; c) Status of
non-recognition for foreign degrees; and d) Compulsory accreditation requirements.
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5.6 Opening Up Of Higher Education Services By India
5.6.1 Higher Education In India
“Over 80,000 people work in Bangalore’s high-tech industry, many of them
products of the city’s 100 research universities and technical colleges. IBM, Intel,
Microsoft, Oracle and Sun Microsystems have all either set up software
development centres or established links with local firms so that they can take
advantage of India’s supply of well-trained computer graduates.” 353 [David  E.
Bloom]
In comparison to most other strong economies and developed countries, India lags behind
in terms of top ranking and quality universities. The world's first University was
established in Takshashila in 700BC and more than 10,500 students from all over the
world studied more than 60 subjects.354 Also, Nalanda was the first residential
international university of the world and Tang Dynasty Chinese pilgrim Xuanzang left
detailed accounts of the university in the 7th century.355 India has emerged as one of the
leading global providers of highly educated/trained/skilled professionals and knowledge
workers in certain fields. Recommendations and directions for steering India’s education
353 David E. Bloom, “Mastering Globalization: From Ideas to Action on Higher Education Reform”, edrs,
Gilles Breton and Michel Lambert, Universities and Globalization Private Linkages, Public Trust (Paris:
UNESCO/Universite’ Laval/Economica, 2003) at p 141.
354 See, Online: Ordo Supremus Militaris Templi Hierosolymitani –Komturei Landshut,
<http://www.osmth-landshut.de/anbu.html>. and <http://en.wikipedia.org/wiki/Takshashila_University>.
355 online: <http://www.nalanda.nitc.ac.in/about/NalandaHeritage.html>. and
<http://en.wikipedia.org/wiki/Nalanda_University>. Ibid. The University of Nalanda built in the 4th century
BC was one of the greatest achievements of ancient India in the field of education.
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and higher education sector have come from many Committees and Commissions that
includes the recent National Knowledge Commission.356
Apart from its recent success in the computer technology services industry, India has had
a long tradition of producing scientists, engineers, doctors and other professionals with
knowledge capabilities that match the best in the world. However, it would be naïve to
claim that the Indian higher education sector has been successful when measured against
international standards. Except for a few sectors or fields of study and a few educational
institutions that boast of world-class standards, India has not succeeded in producing
world-class universities and a large segment of its higher education sector still faces the
challenge of reasonably tapping and exploiting the potential for growth that exists within
the limited or available resources. In the recent Times Higher Education’s Top 200 World
University Rankings, which considered many factors such as research impact, peer
review, citations, faculty-to-student ratio, international faculty and international
students,357 only the Indian Institute of Technology (an engineering educational institution
and not a university) was ranked 50th in the list. 358 Indian higher education is highly
356 For an overview of Indian education sector see Suresh Chandra Ghosh, The History of Education in
Modern India 1757-1998, (New Delhi: Orient Longman Ltd., 2000). However, as observed by Altbach,
“contemporary Indian university resembles its pre-independence predecessor”. See, Phillip G. Altbach,
Comparative Higher Education: Knowledge, The University and Development (Greenwich: Ablex
Publishing Corporation, 1998) at 6.
357 World University Rankings, The Times (UK) Higher Education Supplement, September 2004. While
globalization of higher education and international competition and rankings in knowledge production and
knowledge dissemination require some recruitment of international faculty, most Indian educational
institutions continue to face problems of low faculty salaries. For instance, see Mushirul Hasan, Knowledge,
Power & Politics Educational Institutions in India (New Delhi: The Lotus Collection, 1998).
358 Nian Cai Liu and Ying Cheng, “The Academic Ranking of World Universities”, Higher Education in
Europe, Vol. 30, No. 2, July 2005. The rankings presented here consider the major international awards, top
journals and major cited indexes, performance per capita, publications, etc that influence world. Not a single
Indian University was ranked in the top 200 and only institute was mentioned as in the top 300 higher
education institutions.
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subsidized with the students paying low tuition fees and this leads to insufficient funds for
developing quality education.359
India has witnessed changes in the higher education system in terms of massification and
is catering to a large number of students across the country.360 From 20 universities and
636 colleges at the time of Independence to 214 universities, 38 deemed universities, 11
institutions of national significance, 9,703 colleges and 887 polytechnics (in 1998-99)
employing 321,000 teachers and catering to 6,755,000 students, Indian higher education
has undergone quantum growth. 361 The Indian higher education sector is largely
characterized by affiliated colleges i.e. colleges that offer undergraduate and in some
cases post graduate course and are affiliated to a university which could be catering to
more than 200 colleges.362 Because of the cumbersome task of conducting examinations
and administering the academic responsibility of granting degrees for such a large number
of colleges and students, some universities end up being largely ‘academic administrative
359 See also, Amberish K. Diwanji, “India Can Never Be a Great Power Unless Illiteracy is Wiped Out”,
online:  <http://www.ashanet.org/library/articles/rediff.199.html>. Diwanji is of the view that higher
education should be made available only to those who are genuinely interested and prepared to pay for it,
perhaps with education loans.
360 Makinson reports that one of the solutions to the twin challenges of massification and globalisation could
be selective introduction of private capital into education. See, John Makinson, “India and the global market
for education”, The Hindu, January 23, 2006. Makinson also recommends intelligent application of
technology and customisation of education to local needs and - through the power of technology – to the
people. Makinson view in relation to customisation is particularly relevant and important in the context of
globalization. Meaning, globalization of higher education should not neglect customisation to the local
needs.
361 N.  Jayaram,  “Higher  Education  in  India  Massification  and  Change”,  edrs.,  Philip  G.  Altbach  &  Toru
Umakoshi, Asian Universities Historical perspectives and Contemporary Challenges, (Baltimore: The John
Hopkins University Press, 2004).   See also ‘Status of Technical Education in India’ a report by Prof. M.G.
Lomte. According to Prof. Lomte, the professional education in India (in 5 fields of technical, medical,
teacher, agriculture and law) needs teaching faculty strength of 283,400 whereas the current total is only
108,000 and this severely affects the quality of education.
362 See also, ibid. Jayaram mentions that the major task of universities is to oversee the academic standards
of affiliated colleges.  See also, Suma Chitnis, “Gearing a Colonial System of Education to Take
Independent India Towards Development”, in Philip G Altbach and Suma Chitnis, edrs., Higher Education
Reform in India (New Delhi: SAGE Publications, 1993).
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entities’ with a monopoly over higher education in a large geographical area usually
covering a city, some towns and villages.
The Indian higher education sector attracts international students from around 125
countries including some developed countries like the USA, UK, Canada, Australia, the
EU and Japan, and the Association of Indian University’s data indicates that the peak of
13,000 international students in India was experienced in 1993-1994. 363 However, as
mentioned earlier in this chapter, (5.4.1.2) the numbers have steadily decreased to around
7,000 students in 2005.
The lack of popularity among foreign students of pursuing higher education in India and
the large number of Indian graduates looking to go abroad for postgraduate and research
studies are two of the many factors demonstrating the need for some reforms in the higher
education system. The two academic bodies that are primarily responsible for reforms in
higher education are the University Grants Commission (UGC) and the All India Council
for Technical Education (AICTE). The AICTE has been delegated the authority to
regulate the entry and operation of foreign universities or institutions for imparting
technical education in India. More emphasis in this regard has been presented in next
section (5.6.2). Although the union and state governments are responsible for and lead the
higher education policies, it is the UGC that has decision-making power in relation to
granting degree-awarding authority to higher educational institutions and universities.364
363 Veena Bhalla, “International Students at Indian Universities”, International Higher Education No. 41,
Fall 2005 The Boston College for International Higher Education.
364 See, online: University Grants Commission, <http://www.ugc.ac.in/about/mandate.html>. The UGC’s
mandate includes:
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5.6.2 Opening Up of Higher Education Services
As reported by CHEA, Professor B.M. Hegde pointed out “there are huge needs for
education in India. The country's 290 universities do not begin to fulfil the needs of 1.2
billion people. For example, England has a population of 58.8 million and 335 higher
education institutions. At the rate of England, India would need 6,500 universities now.
There is a growing youth population. In 50 years, 70 percent of the population will be
below age 20. There will be 800 million young men and women looking for avenues to
higher education.”365
As India is the third largest source country of around 90,000 students studying abroad, it
would be common sense to open up higher education services. Apart from the 90,000 (as
shown in Table 15) students who actually go abroad, more than a million students or
unemployed or unsatisfactorily employed youth could be estimated to be desirous of
1. Promoting and coordinating university education. 2. Determining and maintaining standards of teaching,
examination and research in universities.  3. Framing regulations on minimum standards of education.
4. Monitoring developments in the field of collegiate and university education; disbursing grants to the
universities and colleges. 5. Serving as a vital link between the Union and state governments and institutions
of higher learning.
6. Advising the Central and State governments on the measures necessary for improvement of university
education.
365 See, “International Quality Review Summary Report on International Commission II”, online: the
Council for Higher Education Accreditation,  <http://www.chea.org/international/inter_summary03.html>.
(Hereafter referred to as Quality Review). Prof. Hegde is an important Indian academic. He is the Vice
Chancellor of Manipal Academy of Higher Education and member of the governing council of the National
Accreditation and Assessment Council in India. See also, Rupa Chanda, “GATS, Higher Education
Services, and India”. A presentation. Online: Federation of Indian Chamber of Commerce and Industry,
<http//:www.ficci.com/media-room/speeches-presentations/2004/dec/rupa.ppt>. According to Prof. Rupa
Chanda of IIM (Bangalore), GATS commitments could alleviate supply constraints by the increase in
supply of higher education that would be caused by entry of foreign education providers but it could also
prove to bring in new challenges to domestic regulation and autonomy in national education policies.
227
obtaining a higher education qualification, degree or service offered by foreign
educational institutions. This is due to various reasons. Some of them are: i) quality of
education; ii) relevance or usefulness of academic program; iii) teaching pedagogy; iv)
method of student assessment or evaluation (Indian higher education is primarily
characterized by a year or semester-end 3 hour examination which mainly tests memory
skills with very little emphasis on project work, research and paper presentations, to
encourage attainment of true learning); v) reliability of assessment and evaluation related
management; vi) flexibility of combining courses / modules for a degree, including cross-
faculty modules366; vii) international or global standards of overall education; viii)
scholarships ix) different educational experience; x) return on investment i.e. increased
opportunity for foreign or global jobs or probability of competing better within the
domestic job market; xi) usage of information and communication technology and virtual
learning or e-learning support367; xii) international faculty, xiii) academic exchange,
internship or training opportunities, xiv) research opportunities368; xv) large library
366 For example, Patten observes that the students are demanding more from their college experience and
exploring innovative curricular models that question traditional requisite (pre-fixed) number of hours for a
baccalaureate degree. See, James J. Van Patten, Higher Education Culture, Case Studies for a New Century
(Lanham: University Press of America, 2000) at 98.
367 Technology and Internet have profound impact on learning by college and university students. Students
demand/need its usage in many aspects of learning, including administrative services that support learning,
choosing of modules/course by looking up faculty’s profile, class updates, downloads of reading and other
material (uploaded by faculty), student feedback on ongoing classes and learning requirements,
research/essay publications, student learning interactions and sharing, and practical application based
learning. See, Kitzzy Aviles, Bill Phillips, Tim Rosenblatt and Jessica Vargas, “If Higher Education
Listened to Me”, (September/October 2005) Educause Review. Here authors (four students from three
generations) share such views on usage of technology by professors, its importance for social networking,
and on university-provided technology services.
368 University level students, particularly at graduate level find research opportunities to be crucial either as
full academic program or as part of coursework requirements. Donald Kennedy of Stanford University
writes  that,  “the  business  of  research  university  is  expanding  universe  of  knowledge,  so  the  domain  of
opportunity is huge and growing exponentially”. See Donald Kennedy, “Making Choices in the Research
University”, in Jonathan R. Cole, Elinor G. Barber and Stephen R. Graubard edrs., The Research University
in a Time of Discontent (Batlimore: The John Hopkins University Press, 1993).
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collection including electronic database; xvi) student support facilities like personal and
career counselling, and xvii) good and diverse sports and recreational facilities.
Indian consumers have benefited from the liberalization that has led to increased
competition in various service sectors where India has made WTO-GATS commitments
viz., business, communication, banking, financial, and insurance, engineering, health
related and social services, tourism and travel related services.369 There  could  be  a
separate research study done to reveal how liberalization of higher education services
would benefit the consumer i.e. in this sector, ‘the students’. The features mentioned
under points (i) to (xv) could be available through local branch campuses of foreign
educational institutions if higher education services are liberalized. The massification and
demand has led the Indian higher education sector to allow private institutions of higher
education and Indian higher education students have been made to understand over the
past decade that they need to pay more for their higher education.370 The Indian higher
education sector has not only experienced privatisation but also liberalization, as foreign
educational institutions have actually entered and operated for many years, but as business
entities with lot a of disadvantages including non-recognition of their certificates or
degrees.
369 However, studies suggest that India is one of those countries, which is known for its opposition to
foreign direct investment. See, Douglas H. Brooks and Hal Hill, “Divergent Asian Views on Foreign Direct
Investment and Its Governance”, Asian Development Review, Vol. 21, No.1 2004.
370 The author specifically experienced the fact that the Indian students and parents of such students are
willing to pay up for availing higher education places. This was before he started pursuing this NUS
research thesis when he was part of the Forum Against Commercialization of Education (Mumbai city)
during its road shows, public seminars and press meets. However, a valid argument raised by All India Save
Education Committee is that “grants to colleges and universities are drastically reduced with an advice to
make up for the deficit by steep hiking of fees and procuring private funding”. See, All India Save
Education Committee, “Resist Commoditisation and Communalisation of Education – Thwart the
Impending Catastrophe”, (Calcutta: All India Save Education Committee). As mentioned in chapter 1,
reasonable funding and grants to existing domestic higher education institutions is important.
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However, the scenario for overseas education providers has changed with the issuance of
a notification in May 2005 that enables them to overcome some disadvantages (See
Appendix 3). The Government of India, through AICTE now stipulates mandatory
registration of foreign universities and institutions in the form of Regulations for Entry
and Operation of Foreign Universities / Institutions Imparting Technical Education in
India (16th May 2005). [See Appendix 3 for these regulations] 371 The last available
update in relation to these regulations was that India’s Cabinet had taken up the Bill
[Regulation of Foreign University Entry and Operation (Maintenance of Quality and
Prevention of Commercialisation) Bill, ’06] that seeks to regulate foreign education
providers in India.372 Some of the advantages for foreign universities resulting from these
regulations are: Obtaining ‘Certificate of Registration’ to operate in India, accreditation of
the institution and the programmes by National Board of Accreditation and permission to
grant both diplomas and degrees including postgraduate and doctoral level. It may be
noted that Chapter V of The Private Professional Educational Institutions [Regulation of
Admission and Fixation of Fee] Act 2005 has provisions relating to ‘Foreign Education
Provider’ (FEP) including Section 10 (2) which allows foreign universities to be notified
as FEP for granting admission and awarding degrees/diplomas/certificates.373   Through
the new regulations on Entry and Operation of Foreign Universities, the Indian
government seeks to provide national treatment to the foreign universities and confer
deemed university status, and thereby subject them to Indian laws and policies including
371 Source: online: All India Council for Technical Education, <http://www.aicte.ernet.in/.>. See Appendix
1 for this notification. Such regulations were first introduced in 2003.
372 Urmi A Goswami, “Foreign education providers to come under UGC’s purview”, online: The Economic
Times, <http://economictimes.indiatimes.com/articleshow/1709128.cms>.
373 The text of the Act is available at the India’s HRD Ministry website:
<http://www.education.nic.in/htmlweb/FPEIbill2005.htm>.
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reservations.374 When the new reservation bill that applies to both aided and unaided
institutions becomes law, foreign universities will have to give 49.5% reservations (in
admissions).375 According to an expert, “In India, pursuant to constitutional mandates,
universities and institutions of higher education reserve seats for certain specific Hindu
communities.  This move seeks to redress the extreme societal discrimination faced by the
communities in question over centuries under the oppressive caste system.”376 Some
critics have opined that the foreign universities be exempted from certain provisions like
reservations so as to successfully attract foreign educational institutions to set up because
most foreign institutions might turn down the idea/proposal of setting up branch campus
in  India  if  its  admission  policy  is  dictated  by  (or  has  to  comply  with)  such  reservations
requirement.  Only universities accredited by competent authorities in their home country
with a corpus of Rs. 10 crore (100 million rupees) and having a ‘No Objection Certificate’
from their  Embassies or High Commissions in India would be allowed to set  up base in
India.377 It was reported that the Bill also has penal provisions that include divesting them
from deemed university status.378
Although India has not yet made commitments under the GATS agreement to open up the
HES sector, it might have been thought that the notification might be a preparation
towards opening up that sector. However, in February 2006 the Ministry of Human
Resource Development (MHRD) made a move to reverse India’s decision on allowing
374 Ibid.
375 “Cabinet  refers  foreign  varsities  Bill  to  GoM”,  online:  The  Times  of  India,
<http://timesofindia.indiatimes.com/articleshow/1712038.cms>.
376 An Indian scholar on constitution law (received by email).
377 “Cabinet refers Foreign Educational Institutions Bill to GoM”, online: Vision India 2020 Organization,
<http://www.india2020.org.in/2006/07/06/cabinet-refers-foreign-educational-institutions-bill-to-gom/>.
378 “Cabinet to take up Foreign Educational Institutions Bill”, online: The Hindu,
<http://www.hinduonnet.com/holnus/001200607060311.htm>.
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free market access for foreign universities by asking the Ministry of Commerce to remove
education  from India’s offer  to  WTO.  The  MHRD was  reported  to  have  said  that  there
was no need to make a hurried offer and that it would be prudent to take a cautious
approach because of local political and cultural sensitivities. 379 Now that the Union
Cabinet has referred Regulations Bill to the Group of Ministers, after the Act comes into
force, the foreign universities will be able award degrees in India. 380 Urmi Goswami,
reports that, “given strong views of various political parties on the issue of entry of
foreign universities, there is a strong likelihood of the bill being referred to the standing
committee… .  The  (HRD)  ministry  hopes  that  the  standing  committee  would  give  its
report at the earliest, thereby allowing both Houses of Parliament to take up the bill before
session ends on August 30 (2006).”381 In the previous one year, there have been many
changes in the stance and action of the Indian HRD Ministry and Ministry of Commerce
and Industry with respect to liberalization of HES under GATS.382 In India’s context of
international treaty obligations enacting domestic legislation to open up higher education
sector for foreign universities is essential for giving effect to liberalization under
multilateral agreement - GATS.383
379 “India  may  remove  education  from  WTO  offer”,  online:  blog  (site)  of  an  Indian  citizen,  Mr.  K
Satyanarayan, <http://prayatna.typepad.com/education/foreign_universities_in_india/index.html>.
380 “Cabinet refers Foreign Educational Institutions Bill to GoM”, online:
<http://www.newkerala.com/news3.php?action=fullnews&id=18837>.
381 Urmi A Goswami, “HRD Ministry wants quick okay for foreign varsity bill”, online: The Economic
Times, <http://economictimes.indiatimes.com/articleshow/1719686.cms>.
382 The author had interviewed senior officials at the Indian Governments’ Ministries in New Delhi
including Dr. Krishna Gupta of Ministry of Commerce & Industry on 30th August 2005.
383 According to Article 253 of the Indian Constitution Parliament has the power to make law to implement
international treaty obligations. The text of Article 253 is as follows: “Legislation for giving effect to
international agreements— Notwithstanding anything in the foregoing provisions of this Chapter, Parliament
has power to make any law for the whole or any part of the territory of India for implementing any treaty,
agreement or convention with any other country or countries or any decision made at any international
conference,  association  or  other  body.”  See  also,  Aditya  Ghosh  and  Arkaja  Singh,  “India”,  in  Carol  C
George and Stephen J. Orava, A WTO Guide For Global Business (London: Cameron May 2002) at 228. In
relation to WTO Law in Indian Courts the authors observed that, “International treaty obligations have no
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As discussed in Chapter 1 and elsewhere, it is very important for a developing country
like India to take into consideration practical issues like economic and human resource
development, increased knowledge production and dissemination, supply and demand
mismatch, good quality education services, and the like for opening up higher education
services  under  GATS.   T.  K.  Bhaumik,  the  senior  advisor  (Policy)  for  Confederation  of
Indian Industry (CII) mentioned that India could liberalize higher education services
provided that mode 3 is not committed at this stage and rather move slow because of
many issues including culture and compatibility with Indian education system and
requirements.384 India should open up the HES and it is recommended that in doing so, it
should carve out its national schedule of commitments as follows: i) commit to mode 1
and 2 with no limitations; ii) commit to mode 3 with the condition that only such foreign
educational institutions that are recognized in their own home country be allowed entry.
The AICTE regulations in this regard will enable monitoring the operation and services of
foreign institutions; iv) Mode 4 commitments should be similar to horizontal
commitments. However, foreign faculty and researchers should be allowed entry to take
up short-term faculty positions or for research. The following is the recommended
commitments schedule for India, if and when it liberalizes higher education services:
place in the hierarchy of domestic laws until they have been converted into domestic law by Act of the
Parliament or by subsidiary legislation”.
384 The author interviewed Mr. TK Bhaumik of Confederation of Indian Industries on July 14th 2004 at the
CII headquarters in New Delhi. Bhaumik also mentioned that privatization of higher and technical education
is a better solution than liberalization.
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Table 25: GATS Commitments for Higher Education Services in India (Proposal/
Recommendation)
Explanatory Note: 1. The Specialists [(b) - Intra-corporate transferees] and Professionals
[(c)] as mentioned in horizontal commitments should include teaching faculty.
Explanatory Note: 2. The AICTE Regulation 2(b) stipulates that the foreign providers
should have been established, approved and accredited by the government or relevant
agency in its home country.
The  following  would  be  the  benefits  for  India  from  the  above  recommended  GATS
commitments: 1) Those who do not have time, financial or other resources for overseas
education can benefit from online and distance education providers from other WTO
Modes of Supply    1) Cross-border supply 2) Consumption abroad
 3) Commercial Presence 4) Presence of Natural Persons
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member countries. (Mode 1); 2) Indian students’ travel abroad for overseas education
(consumption abroad) will be made official through WTO-GATS and more measures and
positive results like ‘education loans’ will be made possible. (Mode 2); 3) Setting up and
operating of offshore campuses in India by foreign universities (that comply AICTE and
other regulations) will benefit human resource development within India as well as
foreign exchange reserves/savings because students can avail foreign university education
within India. Also, there will be increased education/knowledge opportunities,
employment opportunities, healthy international competition in education services sector
(which will benefit both students and education sector staff in India), etc. There should be
no commitment to give national treatment to foreign educational institutions in this regard
as the Central and State governments are required to utilize the scarce and insufficient
budget/financial resources (of public expenditure) on local providers of education services
(domestic public and private providers).  (Mode 3)385; 4) Increased/eased mobility of
foreign faculty within the stipulated horizontal limitations will benefit the education
providers’ services. (Mode 4).
5.6.3 Implications On Import Of Higher Education Services
There are two major forms of import of higher education services, one being Indian
students going abroad to study in foreign educational institutions and the other being
provision of education services in India by foreign universities and institutions. As
385 The developing countries’ governments main challenge is to make such GATS commitments which
allow human development strategy. See, United Nations Development Programme, Making Global Trade
Work For People, (New York: UNDP, 2003).
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mentioned earlier, although both these forms of import have existed in the past, they
would certainly be affected by the opening up of sub-sector under the GATS agreement.
In 2001, Laureate Education Company obtained the Andhra Pradesh State Government’s
permission to establish a new institution in India but had to cease its operations in India as
there is a mandatory requirement of accreditation from the University Grants Commission
(UGC) and the delay and uncertainty in this regard jeopardized existing students’ chances
of graduating with recognized degree.386 Unlike educational bodies created by most other
countries,  UGC  is  one  such  body  that  has  high  status  and  significant  control  on  higher
educational issues. It has the power to provide funds as well as determine and coordinate
standards. 387 No other federal country has similar powers like the Central/Union
Government in India does in respect of higher and professional education and this is due
to The Universities (Regulation of Standards) Bill. 388 These provisions have ensured that
the Indian government has the final say and decision-making powers in relation to the
higher education policy for the whole of India and supersede the power of the State
governments. This puts India in a better position to negotiate or commit to higher
education services liberalization at the WTO GATS negotiations unlike some countries
like Canada where the provincial governments have more power in educational policy.
386 Verbik and Jokivirta, Regulatory Frameworks.
387 Amrik Singh, Fifty Years of Higher Education in India The role of the University Grants Commission,
(New  Delhi:  Sage  Publications,  2004)  at  p  31.  It  is  also  pointed  out  by  Singh  that  unlike  the  Union  the
Government of India, in many countries like Canada, Australia, USA, Germany the federal governments do
not have such similar right in respect of determination and coordination of standards.
388 Ibid. The sub-title of the Bill was ‘To regulate Certain Matters Relating to the Coordination and
Determination of Standards in Universities’, of which the statement of Objects and Reasons was as follows:
The Constitution of India vests Parliament with exclusive authority in regard to ‘coordination and
determination of standards in institutions for higher education’. It is obvious that neither coordination of the
institutions nor determination of their standards is possible unless the Central Government has some control
over the establishment of new universities, the definition of territorial jurisdiction and the determination of
standards of teaching and examination in Universities, both old and new.
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In  regard  to  foreign  education  or  study  abroad,  the  Indian  government  has  directly  and
indirectly acceded to the fact that Indian students are opting for foreign education
services. The liberal new policy of awarding high amounts of educational loans for
pursuing higher education both in India and abroad is one such indication. Students are
eligible to apply for and attain higher education loans ranging up to 750,000 rupees and
1.5 million for professional courses in India and abroad respectively.389 It is high time that
the Indian Government starts inviting and attracting higher educational institutions into
India so that the growing numbers of students who are spending money on foreign
educational institutions do so within India in the offshore campuses of foreign
universities. This would be especially helpful for those who cannot afford to or are
otherwise unable to go abroad to experience foreign education.
The foreign universities could be granted special incentives, particularly to encourage
setting up of branch campuses in certain regions for developing university townships to
aid regional development and increase employment opportunities. In fact, it could well be
opined that the higher education sector in itself could become a major employment sector.
Foreign Direct Investments in many sectors including information technology has
provided immense employment opportunities. Various reports, recommendations and
research studies suggest that the potential demand and market for higher education is
steadily increasing and this growth in the higher education industry would create
employment for many.  The entry of foreign educational institutions would only further
389 V.  S.  Mahajan, Manmohan’s Dream India His Vision of Growth, Equity and Social Change vis-à-vis
Economic Reforms, (New Delhi: Deep & Deep Publications Pvt. Ltd., 2005) at p 57.
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this objective and moreover the competition will lead to improvement in the working
conditions and salaries of faculty and other educational administrators.
5.6.4 Implications on Export of Higher Education Services
As quoted by The CHEA, Mr. Charles Cook stated,  “Some of the reasons for export  by
institutions include the ‘siren call of international travel’ as it encourages institutions to
think about doing something abroad. Also, institutions seek to be distinctive. To be able to
say  – whether  or  not  it  has  any  relevance  to  students  at  home – ‘We have  campuses  in
other  countries’,  lends  a  kind  of  self-importance.  Institutions  seek  to  internationalise
themselves. Exporting higher education gives them a chance for professional development
for their faculty. And possibly, they think, some of the students from abroad will come to
the U.S. campus and help internationalise it.”390
A recent estimate by Global Alliance for Transnational Education indicates that trade in
tertiary education services in Asia and the Pacific region is projected to reach $37 billion
in future.391 Apart from the lead exporter Australia, other countries like China, Hong
390 See, Council for Higher Education Accreditation, Quality Review.  Mr.  Cook  is  the  director  of  the
Commission of Institutions of Higher Education (CIHE) of the New England Association of Schools and
Colleges (NEASC). He also stated, “the American higher education system exists in essentially free market
conditions. It is highly entrepreneurial and highly competitive. Institutions are often looking for differences
– different things to do, different ways to develop resources. Another factor in export is a desire to serve –
and here it is very difficult to separate rhetoric from reality. Institutions say that Students abroad can't come
to the United States (this is particularly true after September 11, 2001) and we have something useful to
offer them, so we'll take it overseas and serve students who would not otherwise be served. Last, cash flow
and profit are factors as well. Institutions do not go abroad for purely altruistic reasons. They do not do it
unless they can make money”.
391 Sharma, GATS Future India. It was also mentioned that that about $27 billion worth of higher education
is exported to Asia and Pacific by three countries namely USA, UK and Australia.
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Kong and Singapore could successfully benefit from the rapidly growing transnational
higher education services opportunities in the Asia Pacific region. India should not play a
passive  role  in  this  growing  economic  activity  of  globalization.  The  availability  of  rich
human resource capital and large unused rural land banks in India allows it to eye the
higher education services sector as an export-oriented service industry. Developing this
industry could be possible by attracting reputed foreign education providers to set up their
campuses in India and cater to international students. India could similarly taste the
success it has experienced in the IT and IT enabled services in higher education services
and earn export revenue when this sector is liberalized under the GATS regime. India
could partner with Singapore with which it has stronger economic ties upon the signing of
CECA agreement, to improve and further expand and develop its higher education sector
to benefit from the globalization of the higher education sector in the Asia Pacific region.
The opening of higher education services by India under CECA to enable Singapore’s
higher educational institutions to enter and offer educational services in India is strongly
recommended. The commitments under CECA should be more liberal and not have the
kind of limitations or reservations that India would resort to under its GATS
commitments. This is because stronger and comprehensive collaborations with Singapore
to set up institutions in India could further the export of these services by attracting more
foreign students to study at these institutions eventually. Many WTO member countries
with good higher educational institutions are aggressively negotiating with India to open
up its higher education services, and moreover to do so with more liberal commitments
than China. While domestic and steadily increasing foreign students have fuelled the
growth of China’s higher education service market, India’s higher education sector is yet
to tap the potential export (foreign student mobility) market within India.
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The Indian government has been in the process of revising its GATS commitments, which
included the higher education services sector. This is indicative from news on
negotiations, requests and offers, and the recent questionnaire Understanding Export
Potentials and Implications for Higher Education Services issued by the National Institute
of Educational Planning and Administration (NIEPA), New Delhi, as part of its assistance
to the Ministry of Human Resource Development in this regard. 392 It is very laudable that
the Indian Ministry actually embarked upon a visionary process of evaluating export
potential and enabling its universities and other higher educational institutions to have
overseas branch campuses. There are interesting trends and developments including those
taking place in Singapore, which has opened its doors to Indian educational institutions
through  CECA.  XLRI  (Xavier  Labour  Relations  Institute)  and  SP  Jain  Institute  of
Management’s academic offerings have started and Indian Institute of Management (IIM),
Bangalore is soon setting up its Singapore branch as it has completed necessary meetings
and obtained approvals from Singapore’s Economic Development board.393 The Indian
Institute of Technology, Bombay has tied up with National University of Singapore to
offer its M. Tech course to students in Singapore. 394 International Institute of Information
Technology of Indian city Pune has set up a centre in Moscow to offer Masters and PhD
392 See Annexure 4 for the Questionnaire. The author received the questionnaire by email (on 27th January
2006) from Mr. Sudhanshu Bhushan, Senior Fellow & Incharge, Higher Education Unit at NIEPA, New
Delhi.
393 XLRI was offered large campus location but has not yet taken it up because it intends to keep its student
numbers  limited  or  small.  Mr.  Nitish  Jain  of  SP Jain  Centre  for  Management  informed that  the  EDB has
been very proactive in processing its request for campus space at the Hyderabad Road in Singapore. Prof.
Dr. Prakash Apte informed that although there were difficulties experienced due to Indian Governments
intervention and objection in its plans to set up branch campus in Singapore, their institute will soon be able
to overcome all hurdles and be successful in establishing campus/branch in Singapore to offer management
education.
394 See “IIM IIT Set To Go Global”, online: <http://www.rediff.com/money/2005/jan/24spec1.htm>. The
article reports that India could well be set for off shoring Indian higher education and UGC is also
encouraging overseas foray of Indian public and private educational institutions.
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courses in advanced IT and management.395 The NIIT, private IT education providers
from  India  have  very  wide  and  successful  presence  in  China  apart  from  Bahrain,  Hong
Kong,  Malaysia  and  Mauritius.  BITS,  Pilani  and  MAHE  from  India  have  campuses  in
Dubai since year 2000.396 India could strongly negotiate for offers from other WTO
members to open up their higher educations services so as to enable its education
providers to embark upon export of higher education services through overseas foray i.e.
Indian branch campuses abroad. 397  It could do this by following similar means as
Australia, Japan, New Zealand and the United States, which have made liberalization
proposals for this sector through various means of WTO negotiations, particularly
including the delegation communication circulated to the Members of the Council of
Trade in Services.398 For example, the US, in its proposal communicated that “the purpose
of the proposal is to help create conditions favourable to suppliers of higher education,
adult education, and training services by removing and reducing obstacles to the
transmission of such services across national borders through electronic or physical
means, or to the establishment and operation of facilities (schools, classrooms or offices)
to  provide  services  in  their  home  country  or  abroad.”  India  could  state  its  position  and
395 “Another Indian IT institution goes international-I2IT to open a branch in Moscow”, Online:
<http://www.obhe.ac.uk/news/January2004.html>.
396 See, “BITS, Pilani and MAHE, Manipal are running full-fledged campuses in Dubai since September
2000”, online: <http://prayatna.typepad.com/education/2004/06/bits_pilani_and.html>. BITS refers to the
Birla Institute of Technology and Science and Manipal Academy of Higher Education is referred to as
MAHE. Both are reputed higher education institutes from India based in Pilani and Manipal respectively.
397 It has been reported that India’s revised (conditional) offer includes distribution, educational,
environmental, recreational cultural and sporting activities and is subject to other WTO members making
substantive and satisfactory offers in sectors and modes of supply where India has indicated interest. See,
“Education and GATS – What India has to Offer”, online:
<http://www.blonnet.com/2005/11/01/stories/2005110100631000.htm>.
398 See WTO documents online: <www.wto.org>. Communication From Australia – ‘Negotiating Proposal
for Education Services’ (S/CSS/W/110 dt.1October 2001); Communication from Japan – Negotiating
Proposal on Education Services’ (S/CSS/W/137 dt.15 March 2002); Communication from New Zealand –
‘Negotiating Proposal for Education Services’ (S/CSS/W/93 dt.26 June 2001); Communication from the
United States – ‘Higher (Tertiary) Education, Adult Education, and Training’ (S/CSS/W/23 dt.18 Dec2000).
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make proposals in relation to higher education services through such WTO
communication before scheduling commitments for this sector.
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5.6.5 Liberalization of Higher Education Services and Human Resource Development
A Korean law called "HRD ACT" which was enacted in 2002 defines "human resources"
and definition of "human resources development", as follows:399
    1. “Human resources” means the knowledge, technology and attitude etc that are
needed (required) for the development of individual people, society and nation.
    2. “Human resources development” means the whole activities, which the central
government, the local government, schools, educational institutes, research institutes and
companies are doing, in order to raise, distribute and use the human resources, or in order
to make the relevant social standards and social network.
The optimum development of human resource in a country by way of knowledge and skill
development of individuals should be the most significant macro-level goal for
governments. Education is considered as an input for realization of human resource
development.400 Literate and educated human resource capital contributes to meaningful
national development. According to an OECD/CERI report on Technological Change and
399 Source: Translation (from korean to English) Ms. Kim Hyunjin, Deputy Director International Education
Cooperation of South Korean Ministry of Education and Human Resource Development.
400 T. Lakshmaiah and E.C. Jayakumar, Education and Development (Jaipur: Printwell, 1994). See also,
Indian Institute of Advanced Study, Higher Education, Social Change and National Development: A
Seminar Report (Simla:  Indian  Institute  of  Advanced  Study,  1975).  At  the  seminar  Prof.  M.  V.  Mathur
defined human resource development as the process of increasing the skills and the capacities of all people
in a society. He further observed that: human resource development signifies accumulation of human
capital, preparation of adults for being socially effective individuals in a democracy, helping people to lead
fuller and richer lives in a rapidly changing society, and unlocking the doors to mordernization for the
people. He mentioned that resources, even if scarce, would have to be found for higher education for those
who want it. Applying this 1975 recommendation in the current context of liberalization of higher education
services, it could be said that by adoption of liberalization policy more resources and opportunities would be
found for higher education sector through foreign direct investment which expands the higher education
industry. This will contribute to human resource development.
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Human Resource Development, “The new economy is more knowledge-intensive and the
quality of education, training, and skill formation of the workplace will increasingly
become the cutting edge for enterprises and nations.”401
The  right  to  education  under  Article  26  of  the  Universal  Declaration  of  Human  Rights
envisages that higher education shall be equally accessible for all on the basis of merit. 402
However, as discussed earlier the demand supply mismatch in higher education has
resulted in meritorious pupils failing to access higher learning opportunities.  Article 1 of
the Declaration on the right to development envisages that all people are entitled to
participate, contribute and enjoy economic development.403 Possessing higher knowledge
and skills is indispensable not only for developing but often merely surviving in various
employment sectors. Reading both these rights together in the current scenario of global
economies and knowledge society, it is recommended that increasing the access and
availability of higher education and knowledge should be an international task and goal.
According to Anish Madan, “Human development and improvement in the quality of life
are ultimate objectives of economic development”.404 When one studies the HDI (Human
401 Jorine  E.  M.  B.  Janssen,  Ruth  C.  M.  Justino  and  Nicolas  J.  Dersjant  edrs., General Report of the
Intergovernmental Conference on Technological Change and Human Resource Development - The Service
Sector (Zoetermeer{Netherlands}: Ministry of Education & Science Division for Long Term Planning,
1990).
402 Article 26. (1) provides as follows: “Everyone has the right to education. Education shall be free, at least
in the elementary and fundamental stages. Elementary education shall be compulsory. Technical and
professional education shall be made generally available and higher education shall be equally accessible to
all on the basis of merit.”
403 Article 1.1 provides as follows: “The right to development is an inalienable human right by virtue of
which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic,
social, cultural and political development, in which all human rights and fundamental freedoms can be fully
realized.”
404 Anish Madan, Economic Liberalization in India: Problems and Prospects A B. Soc. Sci. Research
Thesis dissertation at National University of Singapore’s Economics department (2002).
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Development Index) of UNDP (United Nations Development Programme), it is clearly
evident that the countries with high development index are the ones that enjoy good
literate, academic and knowledge environments and achievements.405 Out of 177 countries
India has a low HDI rank of 127 with 0.595 while the world average is 0.729.406
Qualitative improvements in higher education research and development for a larger
number of India’s students would enable them to work towards improving quality and
standard of life of all of its citizens.
There is a strong link between higher education and the working world, and it is crucial to
the development process. It is essential to reinforce higher education’s contribution to
sustainable development through training of skilled people who can successfully manage
this change process. 407 The World Bank has specific policy and funding to support higher
education because of the significant role and contribution that this segment plays in a
country’s sustainable and economic development. 408
Recent BBC news reported “less than 1% of the hundreds of thousands of Indians who
apply to get into the top colleges every year are successful”. 409 Such figures and data
405 In  the  United  States,  one  of  the  most  common  symbol  of  adulthood  is  completing  one’s  education  –
which for majority (between the age group of 18-22) means going to college. See, Robert V. Kail and John
C. Cavanaugh, Human Development: A Lifespan View (Stamford: Wadsworth-Thomson Learning, 2000) at
324. It is mentioned that students over 25 are usually referred to as returning adult students and they tend to
be problem solvers, self-directed, pragmatic and they integrate life experience with their coursework.
406 “Country Fact Sheets: India. The Human Development Index – going beyond income”, online: Human
Development Reports,  <http://hdr.undp.org/statistics/data/country_fact_sheets/cty_fs_IND.html>. See also,
online: <http://lcweb2.loc.gov/frd/cs/profiles/India.pdf.>. HDI is a measure of income, education and health.
The figures are for the year 2002.
407 Anne Holden Ronning and Mary-Louise Kearney, Graduate Prospects in a Changing Society (Paris:
UNESCO, 1998).
408 See generally, Angela Ransom, Siew-Mun Khoo and Viswanathan Selvaratnam edrs., Improving Higher
Education in Developing Countries EDI Seminar Series (Washington D.C.: The World Bank, 1993).
409 Sanjoy Majumdar, “Furore reflects India’s caste complexities”online: BBC,
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indicate the intensive competition among the large pool of meritorious students who
struggle to get the few higher education places, and thereby highlight the need to create
more opportunities. The capacity building function of tertiary education to meet the
requirement of human resource development of a nation is important.410
Taking the earlier arguments for liberalization of higher education services in the context
of human resource development, it could be affirmatively said that liberalization of higher
education services under GATS would further enable human resource development in
India due to increased opportunities for knowledge production and dissemination through
existence of foreign educational institutions.
India could advance human resource development in particular region by a policy to
establish and develop universities and university townships in rural parts or near smaller
towns and cities. 411 As part  of a policy to attract  and allow foreign universities to enter
and operate their own branch campuses in India, it could encourage such educational
institutions to have their campuses in those regions of Indian states that are backward or
underdeveloped with large number of people below poverty line.412 Such foreign
university townships would not only contribute to the regional human resource
<http://news.bbc.co.uk/1/hi/world/south_asia/4998274.stm>.
410 Saran Kaur Gill, The Implications of WTO/GATS on Higher Education in Malaysia UNESCO Seminar
on the Implications of WTO/GATS for Higher Education in Asia and the Pacific, Seoul, Korea April 2005.
411 Santosh Kumar Madugula, The Role of Universities in Human Resource Development in a Country, State
and Region, Higher Education Research and Development Society of Australia Conference 2005 held at
University of Sydney. See also, Human Resources Development Strategies for Korea Human Resource
Knowledge New Take-Off (Seoul: Ministry of Education and Human Resource Development, 2001). South
Korea specifically encourages regional development through educational establishments of all levels.
412 N.J.Kurian, Widening Regional Disparities in India, online:
<http://planningcommission.nic.in/reports/articles/ncsxna/art_wide.pdf.> Kurian writes about massive
investments in backward regions and public policies that enable private investments in such regions.
246
development but also attain other objectives like additional employment opportunities, de-
urbanization goals and balanced development within states in a country.413
Liberalization under GATS could attract many foreign universities and the Indian
government  could  develop  a  concept  of  a  Special  Education  Zone  where  such  overseas
educational institutions could avail themselves of attractive incentives and set up their
mini campuses or teaching and research centres. This would contribute to human resource
development.
5.7 Conclusion
International trade in services is bound to grow, and both ‘human resource’ and
‘knowledge’  as  capital  play  a  vital  role  in  every  economy’s  ability  to  benefit  from  this
growth. Globalization and liberalization of higher education services contributes to a
country’s economic growth through increased knowledge production and knowledge
dissemination.  In this thesis it has been shown and argued that international trade in
higher education services already exists, and that it is recommended that such
transnational higher educational services be encouraged and enabled through
liberalization under FTAs and GATS. This is in the best interest of human resource
development of the country.
413 From his visits to educational townships or cities the author is particularly impressed and inspired by the
Cambridge University Township in UK and Boston in the USA.
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The three main principles of GATS viz., market access, national treatment and most-
favoured nation presented the modalities and functioning of this agreement and its main
provisions for the purpose of transnational supply of higher education services. It was
seen that WTO members could carve out GATS commitments under their national
schedule to allow market access and national treatment to foreign education providers.
The result of commitments is that they bind Members only with respect to, and to the
extent of their specific commitments by sector or sub-sector.
From the 34 WTO member countries that have liberalized the higher education services
so far, it was found that the extent and nature of liberalization vary with the commitments
and limitations carved out by the members. When classified according to the degree or
extent of their commitments, three models (A, B, C) of liberalization were identified,
where certain group of WTO members had similar commitments. However, there were 11
countries, which had commitments that were unique, and did not fall under any of the
three models. WTO members who are considering making commitments to liberalize
higher education services could benefit from studying and considering these models and
analysis.
Two alternative models to GATS liberalization viz., FTAs with positive listing and FTAs
with negative listing were inspected. The analysis showed that WTO member countries,
particularly those countries that have not yet liberalized their higher education services
sector  under  GATS,  might  beneficially  do  so  under  FTAs.  In  this  respect,  both  the
workings and impact of using the negative and positive listing approaches for FTAs were
presented. Though normally a negative list approach would result in greater liberalization,
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either approach would work equally well when a country’s priorities are firm with respect
to the sectors and sub-sectors that it wishes to liberalize or protect. It was also found that
countries are more likely to make deeper commitments and liberalization under FTAs
than under GATS. The precise strategy of each country in relation to the extent or form of
liberalization would vary according to the contemporary circumstances of the higher
education sector. From the discussion earlier in the thesis, it is recommended in the case
of Singapore that apart from retaining its current overall liberal policy for higher
education services, it could focus on an FTA liberalization strategy. From the study in
Chapter 4 and the points made in Chapter 5.4.1.3 in relation to commercial presence, the
impact and benefits of FTA liberalization for branch campuses from FTA partners was
shown. As overall liberal education policy allows educational institutions from all
countries to open branch campus in Singapore, specific commitments under GATS for
opening  this  sector  is  not  necessary  at  this  point  of  time.  In  the  case  of  India,  the
recommendation is that it could liberalize its higher education services sector under FTAs
like CECA as well as under GATS.  It was examined and presented in this chapter as well
as Chapter 4 that India would benefit from liberalizing higher education services sector.
Apart from the challenges that are currently faced by India, like providing quality
education to increasingly large current and future demand for higher education places and
steps being taken by various bodies like Knowledge Commission, UGC’s NAAC
(National Assessment and Accreditation Council) many factors favour the move towards
strategically liberalizing this sector.  Some of the advantages include closing the demand
supply gap existing in this sector, benefits of healthy international competition including
quality of education, increased employment opportunities as well as competitive salaries
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for staff in education sector, foreign exchange savings, controlling brain drain and
advancements human resource development.
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Appendices
Appendix 1 – Index Of Country Commitments For Higher Education Services (Chapter 3)
COUNTRY MODE OF SUPPLY
(Market Access)
1           2            3          4
MODE OF SUPPLY
(National Treatment)
   1         2         3        4
1 Albania N N N H  N N N N
2 Armenia N N N H  N N N H
3 Australia N N N H  N N U H
4 China U N C H  U N U C
5 Congo RP N N N H  N N N H
6 Costa Rica U U C C  U U U C
7 Croatia N N N H  N N N H
8 Czech Republic N N C H  N N N H
9 Estonia N N N H  N N N H
10 EC 12** N N N H  N N N H
11 Georgia N N N H  N N N H
12 Hungary N N C H  N N N H
13 Jamaica N N C H  N N N H
14 Japan U* U*  C U U* U* H U
15 Kyrgyz Republic C N C H  C N N H
16 Latvia N N N H  N N N N
17 Lesotho N N N H  N N N H
18 Lichtenstein N N C H  N N N H
19 Lithuania N N N H  N N N H
20 FYR Macedonia N N N H  N N N H
21 Mexico N N C H  N N N H
22 Moldova N N N H  N N N N
23 New Zealand N N N H  N N N H
24 Norway** C N C H  N N N H
25 Oman N N N H  N N N H
26 Panama N N C H  N N N H
27 Poland C C N H  N N N N
28 Sierra Leone N N U H  N N U H
29 Slovak Republic N N C H  N N  C  H
30 Slovenia N N N H  N N  C  H
31 Switzerland N N N H  N N N H
32 Chinese Taipei N N C H  N N N H
33 Trinidad and Tobago N N U C  N N U N
34 Turkey N C C N  N N N N
LEGEND
N- Commitment with No limitations; C- Commitment with Condition/Limitation
H-Horizontal commitment/Limitation; U-Unbound (no commitment)
U*-Unbound due to lack of technical feasibility; **-Some variation (variation not shown)
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Appendix 2 Comparative List of Commitments under FTAs and GATS (Chapter 4)
1. Singapore’s Commitments
A. Under GATS and CECA
Modes of Supply     1) Cross-border supply 2) Consumption abroad 3) Commercial
presence 4) Presence of Natural persons
Sector or Sub-
sector
Limitations on MA Limitations on NT Additional
Commitments
GATS: No commitments made
CECA: Education services
Specific commitments on market access and national treatment through any mode of
supply shall not be construed to apply to the recognition of university degrees for the
purposes of admission, registration and qualification for professional practice in
Singapore.



















































B. Under SAFTA and USSFTA
1. B. 1. SAFTA
Reservations Made:
1. Annex 4-I (B) Reservations To Chapter 7 (Trade In Services) And Chapter 8
(Investment)
Sector Education Services
Sub-Sector Higher Education Services in relation to the training of doctors
Industry
Classification
CPC 92390 Other Higher Education Services
(Only applies to Higher Education Services in relation to the
training of doctors)
Type of reservation Market Access
National Treatment
Source of Measures Administrative
Description of
Reservation
Only local tertiary institutions shall be allowed to operate
undergraduate or graduate programmes for the training of
doctors.
Local tertiary institutions are tertiary institutions which are
established pursuant to an Act of Parliament.
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2. Annex 4-II-B Reservations To Chapter 7 (Trade In Services) and Chapter 8
(Investment)
Sector Educational Services




CPC 921 Primary Education Services
CPC 92210 General Secondary Education Services
CPC 92220 Higher Secondary Education Services (Only
applies to Junior colleges and pre-university centres under










Singapore reserves the right to maintain or adopt any
measure affecting the supply of primary, general secondary
and higher secondary  (only applies to Junior colleges and
pre-university centres under the Singapore educational
system) education services for Singapore citizens.
Commitments on market access and national treatment
through any mode of supply shall not be construed to apply
to the recognition of university degrees for the purposes of




Education Act, Cap.87, 1985 Revised Edition
Administrative Guidelines
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3. Reservations under Annex 4 II (B)
Interpretation of Commitments:
(A) Higher Education services are open for provision from Australian education
providers
(B)  MA  NT  commitments  to  any  mode  of  supply  do  not  apply  to  the  recognition  of
university degrees for the purpose of admission, registration and qualification for the
purpose of professional practice in Singapore.
(C) Only local higher educational institutions shall be allowed to offer undergraduate
and graduate training of doctors
 (D) Commitments are subject to the condition that it reserves the right to maintain or
adopt any measure affecting supply of sports education services at all levels of
education services.
Sector Educational Services










Singapore reserves the right to maintain or adopt any
measure affecting the supply of sports education services








1. Reservations under Schedule to Annex 8A
“Sector: Education Services
Sub-sector: Higher Education Services in relation to the training of doctors
Industry Classification: CPC 92390, Other Higher Education Services
(Only applies to Higher Education Services in relation to the training of doctors)
Obligations concerned: National Treatment
Level of Government: Central
Measures: Administrative
Description: Investment
Only local universities are allowed to operate undergraduate or graduate Programmes for
the training of doctors. (Local universities are universities, which are established pursuant
to an Act of Parliament.)
Phase-out -    “
2. Reservations under Schedule to ANNEX 8B
Sector:  Educational Services
Sub-sector: Preschool Education Services; Other Primary Education Services; Secondary
                  Education Services; Higher Secondary Education Services (only applies to
Junior
                  Colleges and Pre- University Centres under the Singapore educational system)
Industry Classification: CPC 92110, Preschool Education Services
                                     CPC 92190, Other Primary Education Services
                                     CPC 92210, Secondary Education Services
                                     CPC 92220, Higher Secondary Education Services (only applies to
                                                         Junior Colleges and Pre-University Centres under the
                                                         Singapore educational system)
Obligations concerned: National Treatment
                                     Most-Favored-Nation Treatment
                                     Market Access
                                     Local Presence
                                     Performance Requirements
                                     Senior Management and Board of Directors
Level of Government: Central
Description: Cross–Border Services and Investment:
Singapore reserves the right to adopt or maintain any measure in relation to the provision
of preschool, primary, secondary, and higher secondary (Junior Colleges and Pre-
University Centres under the Singapore educational system) education services for
Singapore citizens.
Existing Measures: Education Act, Cap. 87
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Interpretation of Commitments:
(A) Higher Education Services are open for provision from US universities and higher
educational institutions
(B) For the purpose of higher education service involving training of doctors, both at
undergraduate and graduate level, only Local Universities are allowed to do so.
(C) It maintains the right to adopt or maintain any measure in relation to Singapore
citizens for education services up to the higher secondary level.
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2. USA’s Commitments
A. Under GATS – No commitments made yet
Modes of Supply     1) Cross-border supply 2) Consumption abroad 3) Commercial









B. Under USSFTA and NAFTA
2.B.1 USSFTA
Reservations made:
1. Sector: All Sectors
Obligations Concerned: National Treatment (Articles 8.3 and 15.4)
Most-Favored-Nation Treatment (Articles 8.4 and 15.4)
Level of Government: Central
Measures: 22 U.S.C. §§ 2194 and 2198(c)
Description: Investment
The Overseas Private Investment Corporation insurance and loan guarantees are not
available to certain aliens, foreign enterprises or foreign-controlled domestic enterprises.
8A-United States-5
2. Sector: All Sectors
Obligations Concerned: National Treatment (Articles 8.3 and 15.4)
Most-Favored-Nation Treatment (Articles 8.4 and 15.4)
Level of Government: Central
Measures: Securities Act of 1933, 15 U.S.C. §§ 77C(b), 77f, 77g, 77h, 77j and 77s(a) 17
C.F.R. §§ 230.251 and 230.405
Securities Exchange Act of 1934, 15 U.S.C. §§ 78l, 78m, 78o(d) and 78w(a) 17 C.F.R. §
240.12b-2
Description: Investment
Foreign firms, except for certain Canadian issuers, may not use the small business
registration forms under the Securities Act of 1933 to register public offerings of
securities or the small business registration forms under the Securities Exchange Act of
1934 to register a class of securities or file annual reports.
8A-United States-11
Interpretation of Commitments:
Higher Education Services sector in USA is open for Singapore’s Universities and other
educational institutions subject to following two limitations: -
i) The Overseas Private Investment Corporation insurance and loan guarantees are not
available to certain aliens, foreign enterprises    or foreign-controlled domestic
enterprises; (which could, in effect mean such features may not be available to
Singapore’s educational organizations)
ii) Foreign firms, except for certain Canadian issuers, may not use the small business
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registration forms under the Securities Act of 1933 to register public offerings of
securities or the small business registration forms under the Securities Exchange Act of
    1934 to register a class of securities or file annual reports. (Which could, in effect mean
that such disadvantage extends to Singapore’s educational organizations)
2.B.2 NAFTA
No Reservations made by USA
Interpretation of Commitments:
(A) Higher Education Services sector is liberalized completely without any limitations
or conditions
(B) Universities and other Higher Education Institutions from Canada and Mexico are
given MA, NT without any exceptions.
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3. Australia’s Commitments
Under GATS and SAFTA
A. Under GATS
Modes of Supply     1) Cross-border supply 2) Consumption abroad 3) Commercial






































Sub-Sector Education services other than primary education services
Industry
Classification






Australia reserves the right to adopt or maintain any measure with





(A) Subject to condition ‘B’ below, Higher Education services sector is open for
Singapore’s Universities and other HE Institutions
(B)  Australia  reserves  the  right  to  adopt  or  maintain  measures  for  the  supply  of  higher
education services under commercial mode (mode 3).
4. India’s Commitments
Under GATS and CECA: No commitments made yet
Sector or Sub-
sector
Limitations on MA Limitations on NT Additional
Commitments
GATS CECA GATS CECA GATS CECA
-- -- -- -- --
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Appendix 3 AICTE Notification –Regulations for Entry and Operation of Foreign
Universities /Institutions Imparting Technical Education in India (Chapter 5)
ALL INDIA COUNCIL FOR TECHNICAL EDUCATION NOTIFICATION
(AICTE)
REGULATIONS FOR ENTRY AND OPERATION OF
 FOREIGN UNIVERSITIES/ INSTITUTIONS IMPARTING TECHNICAL
EDUCATION IN INDIA
New Delhi, the 16th May 2005
No. F. 37-3/Legal/2005:-  In supersession of the Regulations Notified by the Council vide
Notification No. F.37-3/Legal (vi) 2003, dated 3rd April 2003 and in exercise of the
powers conferred under Section 23 read with Clause (b), Clause (f), Clause (g) and Clause
(n), (o), (p) of Section 10 of the AICTE Act, 1987, (Act 52 of 1987), the Council hereby
makes these regulations for regulating entry and operation of Foreign Universities/
Institutions imparting technical education in India.
Objectives:
a. To facilitate collaboration and partnerships between Indian and Foreign
Universities / Institutions in the field of technical education, research and training.
b. To systematize the operation of Foreign Universities/Institutions already providing
training and other educational services including that of coaching of students, in
India leading to award of degree and diploma in technical education, either on
their own or in collaboration with an Indian educational institution, under any
mode of delivery system such as conventional/ formal, non-formal and distance
mode.
c. To safeguard the interest of students' community in India and ensure uniform
maintenance of Norms and Standards as prescribed by various Statutory Bodies;
d. To enforce accountability for all such educational activities by Foreign
Universities / Institutions in India;
e. To safeguard against entry of non-accredited Universities / Institutions in the
Country of origin to impart technical education in India.
f. To safeguard the nation’s interest and take punitive measures, wherever necessary,
against the erring institutions, on case-to-case basis.
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Short Title and Commencement:
1. These Regulations may be called the AICTE Regulations for Entry and
Operation of Foreign Universities in India imparting technical education,
2005.
2. These Regulations shall come in force on the date of their publication in the
Official Gazette.
Applicability:
These Regulations shall cover and apply to:
1. Foreign Universities / Institutions interested in imparting technical education in
India leading to award of diplomas and degrees including post graduate and
doctoral programmes.
2. Indian University / Institution which is already in existence and is duly approved
by AICTE, interested in imparting technical education leading to award of
diplomas / degrees including post graduate and doctoral programmes of a Foreign
University through collaborative/ twining arrangements.
3. The existing collaborative agreements/ arrangements with Foreign
Universities/Institutions offering technical education in India.
4. Any other educational activity carried out in India, in any manner, by the Foreign
Universities/ Institutions, as may be decided by the Council to bring such activities
under these Regulations.
On commencement of these Regulations no Foreign University/ Institution shall establish
/operate its educational activity in India leading to award of diplomas/ degrees including
post graduate and doctoral without the expressed permission /approval of the Council.
Definitions:
Unless the context otherwise requires:
a. AICTE means the All India Council for Technical Education established under
Section 3 of the AICTE Act (52 of 1987) by the Parliament for co-ordinated
development of technical education in the Country.
b. NBA means the National Board of Accreditation, authorized body under AICTE
Act to accredit programmes of technical education imparted by Universities /
Institutions in India and recommend recognition/de-recognition of institution or
the programme.
c. All other words and expressions used herein and not defined above but defined in




1. Any application to AICTE by a Foreign University / Institution seeking to operate
in India either directly or through collaborative arrangement with an Indian
University / Institution must be accompanied by a No-Objection Certificate issued
by the concerned Embassy in India. The Missions of the concerned Countries shall
be required to certify genuineness of the educational institutions of their respective
countries willing to offer study programmes in India.
2. The concerned Foreign University / Institution shall submit a Detailed Project
Report (DPR) to AICTE along with application in a prescribed form, giving
details regarding infrastructure facilities, facilities available for instruction,
faculty, prescribed fee, courses, curricula, requisite funds for operation for a
minimum period of three years and other terms and conditions of collaboration, if
any, along with following:
a. A No-Objection Certificate issued by the concerned Embassy in India
certifying genuineness of the Foreign University/ Institution in the Country of
its origin.
b. A copy of certificate indicating that the applicant Foreign
University/institution has been setup/established in the Country of its origin
and is approved and accredited by the Government or an agency authorized by
the Government of the Country of its origin.
c. A copy of certificate of registration of the Society/Trust/the Indian Educational
Institution under Societies Registration Act and any other similar Act.
d. A Detailed Project Report (DPR) in the prescribed format, giving details
regarding availability of infrastructure facilities, faculty, fee to be charged
from students, admission procedure, course curricula, mode of delivery
availability of requisite funds for operation for a minimum period of three
years, terms and conditions of collaboration between the Foreign
University/Institution and the Indian Educational Institution etc.
e. A Demand Draft for Rs. 5000/- drawn on a Nationalised bank in favour of
"The Member Secretary, AICTE", payable at New Delhi.
3. AICTE shall after receiving the application along with DPR, acknowledge the
receipt of the application.  The proposal shall then be processed internally and any
deficiency shall be communicated and additional documents, if any required, shall
be asked for.
4. Once the AICTE is convinced that the proposal is complete in all respects, a
Standing Committee nominated by the Council comprising three Advisors heading
the Bureaus of the Council shall consider the proposal and invite presentation, if
warranted.
5. On the recommendations of the Standing Committee, an Expert Committee shall
be nominated to visit the institution and assess the compliance of minimum Norms
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and Standards in respect of infrastructural and instructional facilities to start
programmes of technical education and training.
The applicant Foreign Universities/Institutions, whose applications are found to be
in order in all respects shall be advised to submit the following for further
processing:-
a. A Demand Draft for Rs. 50000/-  drawn on a Nationalized bank in favour of
"The Member Secretary, AICTE", payable at New Delhi towards inspection
fees.
b. The Foreign University/Institution shall submit a Refundable Performance
Guarantee  Fee  (RPGF)  in  the  form  of  a  Demand  Draft  in  favour  of  "The
Member  Secretary,  AICTE"  payable  at  New  Delhi  for  an  amount  as  may  be
specified from time to time.
The Refundable Performance Guarantee Fee (RPGF) shall be refunded to the
concerned Institution after a specified period but could be carried forward in
case  of  any  violation  of  Norms,  conditions,  and  requirements  and/or  non-
performance by the institution and/or complaints against the institution. The
Refundable Performance Guarantee Fee (RPGF) shall be kept in the form of
FDR. Yearly interest accrued thereon shall be released to the Institution for
scholarships/grants to students as per Council’s Guidelines.
6. Based on the recommendations of the Expert Committee, the EC Sub-Committee
comprising of the Chairman, Vice Chairman, the Secretary Education (S&HE),
Government of India and the Member Secretary (AICTE) would take a decision to
issue a Certificate of Registration or otherwise, after considering various factors
including the quality of education, overall merit of the proposal, credibility of the
Foreign University as well as its Indian Partner intending to start the programmes,
fees to be charged, etc.
7. The Registration so granted shall be valid for a specified period during which
AICTE may review the progress made and periodically inform the concerned
agencies  about  the  results  of  such  a  review.  After  expiry  of  the  said  period,  the
AICTE  may  extend  the  registration  or  withdraw  the  registration  or  impose  such
other conditions for extension, as it may consider appropriate. In the event of
malpractices, Registration could be revoked any time.
8. During the period of operation the Institution shall be treated on par with other
technical institutions in India and shall be governed by all the Rules, Regulations,
Norms and Guidelines of AICTE issued from time to time.
Conditions for Registration:
1. Proposal from the Foreign Universities/ Institutions shall be considered under
these Regulations provided that they themselves establish operation in India or
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through collaborative arrangements with either an Indian Institution created
through Society/ Trust Act or the relevant Act in India. Only such institutions shall
be eligible to enter into collaboration/ partnership/twinning arrangements etc. with
Foreign Universities/Institutions as are already in existence and are duly approved
by the AICTE.  De-novo institutions shall not be eligible.  No franchisee system
shall be allowed under these Regulations.
2. Accreditation by the authorized agency in parent Country with higher grades
where grading is available, shall be the pre-requisite condition for any Foreign
University / Institution to start its operation for imparting technical education in
India.
3. The Foreign University/ Institution shall furnish an undertaking declaring therein
that the degrees/ diplomas awarded to the students in India shall be recognized in
the parent Country and shall be treated equivalent to the corresponding degrees/
diplomas awarded by the University/ Institution at home.
4. The educational programmes to be conducted in India by Foreign Universities /
Institutions leading to award of degrees, diplomas, shall have the same
nomenclature as it exists in their parent Country. There shall not be any distinction
in the academic curriculum, mode of delivery, pattern of examination etc. and
such degrees and diplomas must be fully recognized in their parent Country.
5. All such Foreign Universities / Institutions which are registered in India for
imparting technical education leading to award of degrees and diplomas shall have
recognition at par with equivalent Indian degrees, subject to the fulfilment of
criteria laid down at Clause 6 below.
6. The proposal from Foreign University seeking equivalence of technical courses/
programmes at degree, diploma or post graduate level for mutual recognition of
qualifications for the purpose of imparting such courses in India under
collaborative arrangements or otherwise shall be considered by AICTE through its
Standing Committee on Equivalence comprising of representatives from UGC,
AIU  and  AICTE  or  such  other  mechanism  as  may  be  decided.  In  case  such
equivalence has already been established by AIU or any recognized Government
body, the same may be accepted by AICTE for the purpose provided those are not
in dispute.
7. It shall be the responsibility of the concerned Foreign University/ Institution to
provide for and ensure that all facilities are available, the academic requirements
are laid down and announced prior to starting of the programmes.
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8. Any  course  /  Programme  which  jeopardizes  the  national  interest  of  the  Country
shall not be allowed to be offered in India.
9. The fee to be charged and the intake in each course to be offered by a Foreign
University/ Institution leading to a degree or diploma shall be as prescribed by the
AICTE, giving due hearing to the concerned Foreign University/Institution.
10. Educational innovations including experimentation with different modes of
delivery by a Foreign University / Institution shall only be allowed provided such
a system is well established either in their parent Country or in India.
11. The Foreign University / Institution shall have to declare in advance the detailed
guidelines for admission, entry level qualifications, fees of all kinds, the
examination and evaluation and there shall not be major deviations with the
prescribed procedures in their parent Country, vis-à-vis India.
12.  It  shall  be  the  responsibility  of  the  concerned  Foreign  University  /  Institution
offering programmes in India to get their AICTE approved centres, accredited by
NBA  soon  after  two  batches  have  passed  out  from  such  centres.   The  study
centres/ institutions of collaborating private educational service providers which
impart technical education leading to the award of a degree / diploma of a Foreign
University shall be considered as a center of the Foreign University / Institution,
even though the management may be provided by the Indian educational
institution.
13. The Foreign University / Institution shall be bound by the advice of AICTE with
regard to admissions, entry qualifications and the conduct of courses / programmes
in technical education, as may be communicated to them from time to time.
14. For any dispute arising out of implementation of these regulations, arbitration
authority shall be the Secretary, Department of Education in the Central
Government of India and the legal jurisdiction shall be the Civil Courts of New
Delhi only.
15. AICTE may prescribe any other condition for registration, if it is expedient to do
so in the overall interest of the technical education system in the Country.
16. The Foreign Universities / Institutions already operating in India in various forms
shall have to seek fresh approval from AICTE within six months from the date of
issuance  of  this  notification  or  before  commencement  of  ensuing  academic
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session, whichever is earlier and shall be governed by the Regulations and
Guidelines of AICTE.
Punitive Measure and Conditions for Withdrawal:
1. If a Foreign University / Institution fails to comply with any of the conditions as
contained in the above regulations and/or consistently refrains from taking
corrective actions contrary to the advice of the AICTE, the AICTE may after
giving reasonable opportunity to the concerned University/Institution through
hearing or after making such inquiry as the Council may consider necessary,
withdraw the registration granted to such University / Institution to offer their
degrees, diplomas in India and forbid such Foreign University / Institution to
either open Centres or enter into any collaborative arrangement with any
University / Institution in India.
2. The AICTE shall also inform the concerned agencies including Ministry of
External Affairs, Ministry of Home Affairs, RBI of such decisions and advise
these agencies to take any or all of the following measures:
a. Refusal / withdrawal for grant of visa to employees/teachers of the said
Foreign University / Institution.
b. Stop repatriation of funds from India to home Country.
c. Informing the public about the withdrawal of the Registration of such Foreign
University/Institution and the consequences thereof.
3.  In case it comes to the notice of the Council, that a Foreign University is running
diploma or/and degree at undergraduate, postgraduate and research level in
technical education in India directly or in collaboration with an Indian partner
without obtaining a certificate of registration, Council shall take immediate steps
to  initiate  action  under  the  Indian  Penal  Code  for  Criminal  breach  of  trust,
misconduct, fraud & cheating and under other relevant Indian Laws.
Withdrawal: Once the registration of a Foreign University/Institution is
withdrawn, the Council shall make attempts in co-ordination with concerned State
Govt. to re-allocate the students enrolled into such programmes to other approved
institutions of the Council. The Foreign University/ Institution in such cases, shall
have to return the entire fee collected from such students to the allottee institutions
in which such students are accommodated. Such Foreign Institutions shall not be
allowed to open any other Centre/Institution or enter into a collaborative
arrangement in India.
Annual Reports: The Foreign University / Institution shall submit an annual
report giving details of the number of students admitted, programmes conducted,
total fee collected, amount transferred to parent Country, investment made,
number of students awarded degree, diploma and any such information that
AICTE may ask for.
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Inspection: AICTE may cause an inspection, whenever necessary, with or without
prior notice, to assess the infrastructural and other facilities available and/or to
verify the compliance of conditions, norms, standards etc. prescribed by the
AICTE from time to time.
Interpretation: If any question arises as to the interpretation of these Regulations
the same shall be decided by the AICTE.
The AICTE shall have power to issue any clarifications to remove any doubt, which may
arise in regard to implementation of these Regulations.
The Regulations shall be subject to suitable review in the light of the recommendations of





Appendix 4 Questionnaire: Trade in Education Services under GATS (Survey conducted
by NIEPA for Indian Ministry of Human Resource Development) (Chapter 5)
Note:
o Click the relevant boxes to fill it. Eg:
o To fill on Any other it can be filled by clicking and typing on the form. (eg.
China, Peru)
o To get more help select the particular form and click function key - F1 (Help
key)
1. Which among the following regions have potential markets for India to promote trade
in education services?
a) South Asia b) South East Asia
c) East Asia (China, Japan, Korea) d) Arab Countries
e) African Countries f) Latin American Countries
g) OECD Countries h) European Countries
i) Any other (Mention Region)
2. Public purely owned government institutions (Example: IIT’s, Delhi University etc.)
should be allowed to open branch campuses in other countries?
Yes No
3. Government aided recognized institutions and controlled but not dependent on finance
from Government (example IIM) may be allowed to open branch campuses in other
countries
Yes No
4. Purely self-financing (100%) recognized institutions/school/colleges/deemed
universities (eg. BITS, Pilani) only should be permitted and facilitated to open branch
campuses in other Countries
 Yes No
5. Any other private schools/colleges/institutions in India may be free to export
education in whatever form. It is the obligation of regulatory body of other countries
to control the entry of institutions
 Yes No
6. Which, among the above categories, have potentials of exports? Give your preference
ranking. 1 for highest, 2 for 2nd highest, 3 for 2nd lowest, 4 for lowest
a) Private institutions in India
b) 100% self-financing recognized institutions in India
c) Govt. aided Institution
d) Purely Government Institution
7. Recently IIM, Bangalore expressed the opinion to open branch campus in Singapore
to earn income. IIM, Ahmedabad expressed the opposing view point saying there are
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enough potentials (market) to invest in India alone to prepare human resources in
India. Hence there is no justification to invest abroad. Which of the two opinions do
you favour?
IIM, Bangalore IIM, Ahmedabad
8. Investment abroad in education would mean outflow of foreign exchange. It would
further lead to earning of income and inflow of foreign exchange. What in your view
is the estimate of net export earning/annum by investment abroad by 2010?
a) Less than Rs. 1billion/Annum
b) Rs. 1 – 5 billion/Annum
c) Rs. 5 – 10 billion/Annum
d) Rs. 10 billion/Annum & above
9. Export of education may be by following methods, namely,
1. by investment in setting up campuses abroad
2. by allowing franchisee to individual/institution abroad (Example DPS,
India may allow franchisee to its Dubai partner)
3. by collaborating in delivery of programme abroad through various support
from Indian institutions such as curriculum, designing, delivery of course
material, watching the performance of students, selecting teachers and
maintaining standards
Which among the above (1,2,3) do you think will be preferred most or least?
a) Most Preferred b) Least Preferred
10. Export of education can be promoted by two means
i)   By export of programme/institutions abroad
ii) By attracting students in Indian institutions
     which is the most preferred method
a) i only b) ii only c) i and ii both
11. Which of the following area has potential market abroad (you may tick more than one)
a) Management (MBA/PGDBM) b) Commerce/Finance
c) Social Science d) Yoga
e) Alternative System of Medicine f) Engineering
g) Medical h) Nursing
i) IT courses j) Science
k) Any other (pl. mention) (i)
l) Any other (pl. mention) (ii)
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12. Which of the following levels of education has potential markets abroad (Tick any
one)
a) Secondary Education
b) Post Secondary Vocational Education
c) Higher Education
 (3-year degree programmes or 4-5year
technical and professional programme)
d) Only Secondary & Post Secondary Vocational Education
e) Only Secondary and Higher Education
f) Only Post Secondary, Vocational & Higher Education
g) All of the above, i.e. Secondary, Post Secondary Vocational
and Higher Education.
13. How do you rate India’s potential export in distance education mode (Tick any one)
a) Very high b) high c) low d) very low
14.  Which of the following at present in India has the highest potential for export in
education in distance education mode (Tick any one)
a) print mode b) electronic mode (Internet,
interactive)
c) virtual mode (classroom,
virtual)
15. Who has the greatest potentials to export in education in distance education mode
(tick any one)
IGNOU and University distance education programme Private
16. What in your opinion, are the restrictions to market access in other countries (Tick any
three important factors and put 1,2,3 as most important –1, less important –2, least
important – 3)
a) domestic regulation of other country
b) lack of information about other country educational institutions, demand for
programmes etc (i.e. lack of market knowledge)
c) lack of facilitation in India to export
d) restrictive policies in education sector to allow Govt and Govt aided
institutions
e) Stipulation that education can not be a commercial activity
f) Any other (Pls mention)
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17. What aspects of domestic regulations of other countries are restrictive for which
requests may be made to other countries?
a) no process of recognition of foreign degree
b) no process of accreditation of foreign degree
c) setting up campus and purchase of land restricted/prohibited
d) FDI is restricted
e) no process for mutual recognition of qualification
f) lack of transparency
g) Any other (Pls Mention)
18. Should India export substandard education:
Yes No
19. Should India allow only accredited institutions:
Yes No
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